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The Dilemma of Liberalism 


Lionel Trilling, in a thoughtfull and provocative series of essays 
on literature and society, has remarked that it has seemed to him 
“that a criticism which has at heart the interests of liberalism might 
find its most useful work not in confirming liberalism in its sense of 
general rightness but rather in putting under some degree of pressure 
the liberal ideas and assumptions of the present time.’! If, to be 
sure, all must applaud liberalism’s “‘ vision of a general enlargement 
and freedom and rational direction of human life,’”’ there is reason for 
concern that the ‘‘ characteristic paradox of liberalism is that in the 
very interests of its great primal act of imagination by which it estab- 


lishes its essence and existence... it inclines to constrict and make 
mechanical its conception of the nature of mind.’”’? Speaking of the 
Kinsey Report, Mr. Trilling observes that “... the preponderant 


weight of its argument is that a fact is a physical fact, to be considered 
only in its physical aspect and apart from any idea or ideal that might 
make it a social fact, as having no ascertainable personal or cultural 
meaning and no possible consequences — as being indeed, not available 
to social interpretation at all.”’* The tendency of liberalism to con- 
strict its conception of the nature of mind was observed in a remarkable 
study by the late Ernst Cassirer, whom all must recognize as having 
been a scholar of great profundity and an ardent apologist of the liberal 
tradition of the West.‘ Speaking of those philosophers who, inspired 
by the theory of Evolution, made great contributions — in Cassirer’s 
opinion — to the development of anthropological philosophy, Cassirer 
enters a caveat : ‘‘All these philosophers were determined empiricists ; 
they would show us nothing but the facts.” ® And these facts have 
lent themselves to an interpretation that intends to “ prove that the 
cultural world, the world of human civilization, is reducible to... 
causes which are the same for the physical as for the so-called spiritual 
phenomena... Owing to this development our modern theory of 
man lost its intellectual center. We acquired instead a complete 
anarchy of thought.” *® Liberalism’s aversion from making intellectual 
distinctions perceptive of values and consequences thus curiously 
constricts its “‘ vision of a general enlargement and freedom and ra- 
tional direction of human life.” 


. The Liberal Imagination (Doubleday & Company, Inc., New York, 1957) p.viii. 
Tbid., p.xi. 

Tbid., p.235. 

. Essay on Man (Yale University Press, New Haven, 1944). 

» Lot, pial, 

. Ibid., pp.20-21. 
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How this paradox of liberalism is to be accounted for may very 
well be, as Mr. Trilling suggests, “‘ the most important, the most fully 
challenging question in culture that at this moment we can ask.” 
It is indeed the most important political question, for ‘‘ it is no longer 
possible to think of politics except as the politics of culture, the organ- 
ization of human life toward some end or other, toward the modifi- 
cation of sentiments, which is to say the quality of human life.” ! 
An inquiry into the matter will reveal not only the reason for the para- 
dox that Trilling speaks of ; it will reveal a dilemma for liberalism that 
is not immediately suggested by the paradox itself. 

Liberalism took its rise in the Seventeenth Century with the ap- 
pearance of the modern scientific spirit, and the first postulate of that 
spirit was, as Cassirer has put it, ‘‘the removal of all the artificial 
barriers that had hitherto separated the human world from the rest of » 
nature.” 2 These barriers were chiefly the notion of a Prime Intellect, 
“on whom depend the heavens and the world of nature ”’ * and the 
notion of human intellect as ‘‘ separable indeed ”’ although not existing 
apart from matter. Nature was no longer understood, as it had 
been by the classical tradition, as ‘‘a reason put in things by the 
divine art so that they may act for an end.” * All communication is 
severed between what traditionally had been thought of as the reason 
that is nature, the reason which is the cause of nature, and the human 
reason. This excision of reason from nature enhanced man’s sense of 
freedom : Nature was no longer set against the Divine Moyer ; it no 
longer meant the created finite physical universe in which man is im- 
prisoned. Nature was now equated with the inexhaustible and im- 
measurable abundance of reality. The new sense of “ reason”’ is 
found in the reduction of “ the material and mental spheres... to 
a common denominator ; they are composed of the same elements 
and are combined according to the same laws.’”’* And this meant 
that “‘ the autonomy of intellect corresponds to the pure autonomy of 
nature... Both are recognized as elemental and to be firmly connect- 
ed one another. Nature in man, as it were, meets nature in the cosmos 
half-way, and finds its own essence there.” 7 

This theory of the autonomy of nature was expressed in classical 
fashion for political philosophy in the celebrated hypothesis of Hugo 
Grotius. In the De Jure Belli ac Pacis Grotius maintained that the 


. Op. cit., p.292 ; p.ix. 

mOpucita pila: 

. ARISTOTLE, Metaphysics, XII, chap.7, 1072 b 13. 
. ARISTOTLE, Physics, II, chap.2, 194 b 10-15. 

. St. THomas, In II Phys., lect. XIV, n.8. 


6. Ernst Casstrer, The Philosophy of the Enlightenment (The Beacon Press, Boston, 
1951) p.18. 


7. Ibid., pp.44-45. 
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natural law would be what it is even if, per impossibile, there were no 
God. How much Grotius intended by this hypothesis does not matter. 
What matters is that as it was subsequently interpreted and became 
the cornerstone of modern political philosophy it meant that nature, 
‘“‘ hypothetically ”’ cut from its dependence on the Prime Intellect, 
would be considered the sufficient and original formative principle of 
all that is. The meaning and implications of this hypothesis, both for 
the enlarged sense of freedom that it suggests and for its tendency to 
constrict the concept of mind, can be grasped only if we see how it 
meant a truncating of the traditional idea of nature and the law of 
nature. 

In the classical and mediaeval understanding of natural law, law 
as an ordinatio rationis ad bonum commune (an ordination of reason to 
the common good) was taken to be an inclination toward the good 
conceived as consisting essentially in (a) the efficient and material 
principles presupposed to some form, (b) the form, by which a thing is 
what it is, and (c) an inclination to action in accordance with the form.! 
Now this whole teleology, resting, as it did, on the concept of law as 
ordinatio rationis was essentially dependent on the Prime Intellect. 
Law being something that pertains to the reason and not to nature 
(unless it be a rational nature) there can be no natural law for non- 
rational beings except by way of similitude.? If then law, as an incli- 
nation toward the good, consisted in material and efficient principles 
for the sake of some form and form for the sake of action, the elimina- 
tion of the Prime Intellect upon which the order of things depends 
leaves the “ substitute intelligence ”’ of nature and removes the ele- 
ment of order to an end as such from the law of nature. Henceforth 
the “ teleology ” of nature will be truncated in such fashion that it 
will terminate where natural movement would terminate in the line of 
its hypothetical autonomy. The structure of liberal political thought 
is based on the conception of material and efficient principles ‘‘ mani- 
pulable ” indeed but no longer presupposed to any form or end. 

The political and social consequences of this hypothesis of the 
autonomy of nature were fully and clearly perceived by David Hume, 
the father of modern liberalism.* Liberal political and social philoso- 


1. Sr. THomas, Ja, q.5, 2.5. 
2. Sr. Tuomas, Ia I ae, q.91, a.2, ad 3. 


3. We may note that modern conservatism also has its roots in the principle of the 
autonomy of nature, but it emphasizes a different facet of this principle. It identifies the 
principle of action in political society with nature’s action always or for the most part in 
the same way and for the best and without knowledge of the end. This is the way that 
Aristotle defines nature in the Physics but not in the Politics. Burke, for exemple, conceives 
the art of politics in a way that is proper to what tradition had distinguished as “‘ operable ”’ 
sciences that are classed under Physics — as operating in conjunction simply with a purely 
natural principle, as medicine and engineering do. Burke is untrue’to the classical and 
mediaeval tradition here. The emphasis on natural properties and elemental force not 


1D, LAVAL THEOLOGIQUE ET PHILOSOPHIQUE 


phy is founded on the celebrated Humean principle that the contrary 
of every matter of fact is possible : There is no reason in nature why 
anything should be what it is or should not be what it is not. ‘“ The 
contrary of every matter of fact is... possible ; because it can never 
imply a contradiction, and is conceived by the mind with the same 
facility and distinctness as if ever so conformable to reality.” ! This 
stretch of the liberal imagination was indeed proper enough : Nature, 
as signifying the inexhaustible and immeasurable abundance of reality 
must be taken to include the deflections from the regularity of its own 
actions as being ever so conformable to reality. This is the origin of 
liberalism’s sense of ‘‘ variousness and possibility,” its “ primal act of 
imagination whereby it establishes its essence and existence.”’ It sug- 
gests to us why Mr. Trilling observes that “‘ those who explicitly assert 
and wish to practise the democratic virtues have taken it as their as- 
sumption that all social facts... must be accepted... ,” and why 
Professor Sabine says of Hume that his critique of human understand- 
ing has made it impossible to describe values with even so loose a word 
as utility. 

But precisely by contributing in this way to what Mr. David 
Riesman has called the ‘‘ increased possibilities of being and becoming,”’ 
Hume’s principle that the contrary of every matter of fact is possible 
has the effect of constricting and making mechanical its conception of 
mind. We must notice a curious thing. In the Physics of Aristotle 
variation from the norm in natural operation is ascribed to a defect 
on the part of matter and not to the play of intelligence ; the ground 
for this is that what happens always or for the most part seems to be 
in accordance with some intention. On the other hand, the varying 
of human artefacts is ascribed to an intention proceeding directly from 
an intellectual principle, on the ground that it seems to be characteris- 
tic of man to vary his artefacts. This indeed was the basis in Aris- 
totle’s teaching of man’s capacity for self-government. Now if we 
accept nature as the original formative principle of all that is, then the 
“‘ aberrations ”’ in nature become just as “ intelligent ”’ as its apparent 
“intentions ” ; indeed — and it is what we most particularly should 


subject to the command of reason places the ends of human life on the same plane with the 
final causes in nature — something Aristotle explicitly warned against (Hthics, VII, 
chap.8, 1151 a). The result is to leave political matters free from the scrutiny of reason 
as ordering and directing. The explanation of this lies in the fact that the final causes in 
nature have no necessity in them except ex hypothesi, that is, they depend ultimately on the 
simple will of God. A pari, then, the ends of human life in conservative political philosophy 
are made dependent on the equally inscrutable human will — on the will of Carlyle’s 
“Able-Hero,”’ of Hegel’s sacro-egoismo, of the Duce and the Fuehrer. The facet of autono- 
mous nature emphasized by Nineteenth Century conservatism issued in an obscurantist 
spiritualism that opened the way to Hitler’s ‘‘ community homogeneous in nature and feel- 
ing” — die Einheit Deutscher Seelen — based on the primordial nature of race and blood. 

1. An Enquiry Concerning Human Understanding, in The English Philosophers from 
Bacon to Mill (The Modern Library, New York, 1939) p.598. 
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notice — they become — by the law that reduces the material and men- 
tal spheres to a common denominator — the exemplar for freedom in 
the world of culture and civilization. The traditional idea of a free 
nature, namely, one that moves itself by an idea ‘‘ conceived, and in a 
way contrived by it ” ! gives way to a concept of liberty based on the 
element of indetermination in nature. This is why Mr. Trilling ob- 
serves that the democratic virtues require the acceptance of all social 
facts ‘‘in the sense that no judgment must be passed on them, that 
any conclusion drawn from them which perceives values and conse- 
quences will turn out to be ‘ undemocratic’. ”’ ? 

How free indeed this nature is may best be seen by examining its 
status as it appears to modern physics where the proper exigencies of 
its method justify its special view of nature. The situation in modern 
physics is excellently brought out by Eddington in the following para- 


graphs : 


I have settled down to the task of writing... and have drawn up my 
chairs to my two tables. Two tables! Yes; there are duplicates of 
every object about me — two tables, two chairs, two pens... 

One of (my two tables) has been familiar to me from earliest years... 
How shall I describe it? It has extension ; it is comparatively permanent ; 
it is coloured ; above all it is substantial... 

Table No. 2 is my scientific table. It is a more recent acquaintance, 
and I do not feel so familiar with it. It does not belong to the world pre- 
viously mentioned... My scientific table is mostly emptiness. Sparsely 
scattered in that emptiness are numerous electric charges rushing about 
with great speed ; but their combined bulk amounts to less than a billionth 
of the bulk of the table itself. 

Ineed not tell you that modern physics has by delicate test and remorse- 
less logic assured me that my second scientific table is the only one which 
is really there — wherever ‘ there’ may be.® 
This is what the “ teleology ’”’ of nature looks like when nature in 
the line of its hypothetical autonomy is cut from dependence on the 
Prime Intellect : when nature is no longer a “ reason put in things... 
so that they may act for an end.” The new scientific developments 
have been marked by a scrupulous indifference to the ‘‘ familiar world,” 
the world of intelligible forms. In many respects this procedure is 
proper enough ; it reflects, indeed, an exigency of experimental natural 
science, namely, that it get away from the world as “ formed ” or “‘ gi- 
ven ”’ and approach the cosmos from the point of view of the possibi- 
lities of its material and efficient principles. Thus the physical world 


1. Sr. Toomas, Contra Gentiles, II, chap.47. 

2. Op. cit., p. 234. 

3. A. S. Eppineton, The Nature of the Physical World (New York: The Macmillan 
Company, 1946) pp.ix-xvi. 
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appears to be bereft of specific natures and recognized “ intentions.” 
Liberty of contrariety seems indeed to be the very essence of liberty. 

This certainly appears to be the meaning of liberty outlined for us 
by Judge Learned Hand in an address entitled ‘“‘A Fanfare for Prome- 
theus.”’! Judge Hand begins his inquiry into the notion of liberty 
by remarking indeed that it is ‘a naive opinion ”’ that holds ‘ that 
(liberty) means no more than that each individual shall be allowed to 
pursue his own desires without let or hindrance.’’? For this — 
he says somewhat surprisingly —is what characterizes those who 
believe in ‘‘ indefectible principles ” : ‘‘ Human nature is malleable 
especially if you can indoctrinate the disciple with indefectible prin- 
ciples.” ? What Judge Hand apparently means in these obscure 
and cryptic passages is that if there were some definite shape to 
human nature itself (human nature would be especially malleable) 
one could then without “let or hindrance ”’ pursue the work of its 
formation. But there is no such definite shape at all, Hand thinks. 
Human nature is indeed malleable, but it is properly such not — Hand 
tells us — because of the infinite variability of prudential judgments in 
attaining the mean of reason which is the appointed end of the natural 
reason, but rather because of the absence of any end appointed by the 
natural reason. Disciples of indefectible principles are compared to 
the bee or the ant who “ appears to be, and no doubt in fact, is, ac- 
complishing his own purpose.”” 4 Judge Hand sees in the regularity of 
the bee’s and the ant’s action for an end a rudimentary “ liberty ”’ 
the perfection of which is in proportion to the possibilities of deflecting 
from any fixed end. Since the possibility of deflection from a ‘ na- 
tural intention ” is notably greater in the case of human behavior, 
Judge Hand seems to think that the specific difference between human 
liberty and animal “ liberty ” lies in the absence in human affairs of 
any indefectible principles. And this absence of indefectible principles 
is the very essence of liberty —a liberty based on the element of 
indetermination in nature. As Judge Hand says, human nature is 
malleable especially if you can indoctrinate the disciple with indefecti- 
ble principles ; it is freer and not so malleable if it cannot be definitely 
shaped. But what human nature is if it has no recognizable shape at 
all is something for which it would appear to be hard to find a word : 
It is like Eddington’s “ scientific table ’’ — it is ‘‘ there — wherever 
‘there’ may be.”’ It is as Mr. David Riesman says : in our other- 
directed society we find ourselves by ‘‘ radar.’”? And Mr. Trilling — to 


1. Judge Hand’s address has been reprinted by the American Jewish Committee. 
A major portion of it appears in The Freedom Reader (Oceana Publications, New York, 
1955) pp.22-26. 

2. Ibid., p.22. 

3. Ibid., p.23. Italics mine. 

4, Ibid., pp.22-23. 
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refer to him again — says that the American critic in his liberal and 
progressive character, prefers Theodore Dreiser to Henry James be- 
cause Dreiser’s books ‘‘ have the awkwardness, the chaos... which 
we associate with ‘ reality.’ In the American metaphysic, reality is 
always material reality ... unformed, impenetrable...’ ! No more 
than does physics have anything to say about the ‘‘ familiar table ” 
that “‘ lies visible to my eyes and tangible to my grasp ”’ does liberalism 
have anything to say about the familiar world of moral, aesthetic, 
and political ends. 

But we must notice what it is that prevents man, in Judge Hand’s 
view, from pursuing his desires without let or hindrance. It is not 
“ indefectible principles ”’ ; it is the delicate test and remorseless logic 
of facts : “‘ In any event my thesis is that the best answer (to indefec- 
tible principles) is... that they are at war with our only truthworthy 
way of living in accord with the facts.” ? 

What are these facts in accord with which we must live if we want 
to be free? In regard to them we must take notice of an important 
difference between the physical world and the world of human culture 
and civilization. After telling us that modern physics has by delicate 
test and remorseless logic assured us that the “ scientific table ”’ is 
the only one which is really “‘ there,’”’? Eddington quickly adds : 


On the other hand I need not tell you that modern physics will never suc- 
ceed in exorcising that first (familiar) table... which lies visible to my 
eyes and tangible to my grasp... No doubt they are ultimately to be 
identified in some fashion. But the process by which the external world 
of physics is transformed into a world of familiar acquaintance... is out- 
side the scope of physics... The frank realization that physical science 
is concerned with a world of shadows is one of the most significant of 
recent advances.® 


The physicist is not disturbed by his inability to account for the 
“familiar world”: it is there “‘ without let or hindrance.’”’ The 
electric charges, sparsely scattered in emptiness and rushing about 
with great speed — these are undeniably, if mysteriously, directed to 
the forming of the ‘‘ familiar table ’’ — the coloured, hard, shaped table 
of a certain magnitude, “‘ visible to my eyes and tangible to my grasp ”’ 
—the table of Aristotle’s “‘ proper sensibles’’ and ‘‘ common sensi- 
bles.” The physical world is something ‘“ given” and something 
“ governed.”’ And because this is so the hypotheses employed by 
physicists to ‘‘ save the appearances ”’ are not unlimited in number : 
they must “ increasingly explain the domain understood by the sensi- 


1. Op. cit., pp.10-11. 
2. Op. cit., p.24. 
3. Op. cit., p.xvi. 
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ble impressions.”?! But the world of human culture and civilization 
is, on the contrary, a world that has to be constructed — not from 
nothing, but, unlike the familiar table, there is nothing there that can- 
not be exorcised. What is there are the ends of human life appointed 
by the natural reason (including truth, which is the end of the theoretic 
intellect) and the natural associations (the family, the state) which 
guarantee the ends of living. These are indeed indefectible principles 
in the sense that the liberty of contrariety whereby they can be exorcised 
is not a mark of the perfection of human nature. Indeed, as Aristotle 
says, it is vice that exorcises them. ‘‘ Virtue and vice respectively 
preserve and destroy the first principles, and in actions the final cause 
is the first principle as the hypotheses are in mathematics.” ? The 
self-liberation envisaged by liberalism is precisely that man may 
experience very tangibly the material infinity experienced theoretically 
by the modern physicist and free himself from the world of common 
experience — the world from which, as we have noticed Eddington and 
Einstein attest, the physicist never succeeds in freeing himself. If 
modern physics is taken to mean, indeed, that “‘ the human intellect 
becomes aware of its own infinity through measuring its powers by 
the infinite universe,’ # modern social science means that in the 
world produced by “‘ human sensuous activity ’’ man is freed from the 
imaginary boundaries of ‘‘ indefectible principles ” and “ natural asso- 
ciations ’’ so that he may experience practically and not merely theo- 
retically the generic nature of his being : The Kinsey Report offers a 
“democratic pluralism of sexuality’ and Mr. Riesman says that 
“the Bill of Rights requires permitting pornography and even Con- 
jidential to circulate,” 4 and Erich Fromm traces the genesis of ‘‘ au- 
thoritarian ethics ”’ to the family, where the individual is first separated 
from himself by the authority of his parents and where obedience is the 


1. Albert Erysrerw and Leopold Inre.p, L’ Evolution des idées en physique (Paris, 
Flammarion, s.d.) p.286. ‘‘ In the effort we make to understand the world, we are a little 
like a man who tries to comprehend the mechanism of a closed watch. He sees the dial 
and the hands in movement, he hears the tick-tock, but he has no way of opening the case. 
If he is ingenious he will be able to form a certain image of the mechanism, which will serve 
to answer for everything that he can observe, but he can never be sure that his image is the 
only one capable of explaining his observations. He will never be in a position to compare 
his image with the real mechanism, and he will not even be able to represent the possibility 
or the signification of such a comparison. But be believes most certainly that in the meas- 
ure that his knowledge increases, his image of the reality will become more and more simple 
and will increasingly explain the domain understood by the sensible impressions.’’ Ibid. 
pp.35-36. 

2. Ethics, VII, chap.8, 1151 a. 

3. Ernst Casstrer, Hssay on Man (Op ctt., p.15). In classical metaphysics the hu- 


man intellect was considered to be relatively infinite but to be simply speaking finite. 
Cf. Aristotir, De Anima, Bk III. 


4. “ The Supreme Court and Its New Critics,” The New Republic, July 29, 1957, 
p.12, n.6. 
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first virtue and disobedience the first sin.' The “ facts ”’ which lib- 
eralism recognizes as providing the “ only truthworthy way of living ” 
must never be thought of as ‘‘ explaining ”’ the domain of that common 
moral experience which holds the same relation to the field of human 
behavior as common sensible experience holds in relation to physics. 
Pornography, Confidential, a democratic pluralism of sexuality, the 
radar-controlled, other-directed society of peers, the disappearance — 
not of a ruling class but — of what Mr. Walter Lippmann calls ‘‘ the 
functional (arrangement) of the relationships between the mass of 
people and the government ” (the substitution of veto-groups, Gallup- 
pollsters and inside-dopesters for genuine rule) — these things mean 
nothing less than what Judge Hand avows, namely, that ‘ (indefecti- 
ble principles) are at war with our only truthworthy way of living in 
accord with the facts.’’2 Indefectible principles are not among the 
facts in accord with which we must live if we want to be free. The 
only facts are material and efficient principles, ‘“‘ manipulable ” indeed, 
but no longer presupposed to any intelligible form or end. As Mr. 
Trilling says, ideas perceptive of values and consequences “‘ are held 
to be mere ‘ details,’ and what is more, to be details which, if attended 
to, have the effect of diminishing reality.”’* They have less relation 
to the world of morals and politics than does the “ familiar table ”’ to 
the world of physics ; for the “ scientific table ” saves the appearances 
of the familiar one. 

The growing awareness of liberalism that such ideas are not among 
the facts in accord with which we must live marks the transition of 
liberalism from what Mr. Riesman calls the phase of “‘ other-direction ”’ 
to what he calls “ autonomy.”’ It marks the effort of liberalism to 
overcome its paradox, to “ humanize ”’ nature and to restore to mind 
its role of causality, its effectiveness as a governing instrument. It 
marks also its dilemma. For if liberalism’s phase of anomy and other- 
direction is characterized by the “‘ facts ”’ arising from indetermination 
of material and efficient principles in human behavior, its phase of 
autonomy is marked by the conscious overthrow of that common ex- 
perience of moral ends and purposes that opposes its “‘ free constructs.”’ 
This is liberalism’s necessary direction. As Judge Hand observes, 
‘“ (Indefectible principles) are at war with our only truthworthy way 


1. Man for Himself (Rinehart & Company Inc., New York) pp.10-13. Mr. Fromm 
even traces “ authoritarian ethics” back to the teaching concerning the first parents, Adam 
and Eve, whose chief sin, he says (contrary to the formal teaching of theologians on this 
point), was disobedience. It is interesting indeed that theologians in fact maintain on the 
contrary that the first sin was not disobedience but pride — meaning thereby what Fromm 
means by “ humanistic ethics,” namely, the inordinate desire for a spiritual good, which 
good desired was the “‘ science of good and evil ”’ and the inordinateness consisted in wanting 
to determine good and evil for themselves. 

2. Op. cit. Italics mine. 

3. Op cit., p.19. 


(2) 
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of living in accord with the facts.” And Professor Arnold Brecht 
speaking of the liberal methodology (‘‘ Scientific Value Relativism ’’) 
observes that this method does not doom us to indifference and apathy, 
for ‘‘ it can often demonstrate that some type of political actions give 
the people a better guaranty than do alternative actions for getting 
what they actually desire and avoiding results that they actually do 
not desire...” ! It is exactly at this point that the devastating 
effects of liberalism appear. A people that has moved to autonomy 
by way of other-direction (and more remotely from inner-direction and 
tradition-direction) can only desire the overthrow of everything that 
stands in the way of their “‘ free constructs.” 

Liberalism’s path from anomy to autonomy can only be what it 
is indeed for Marx — the destruction of every hitherto-existing social 
form so that man himself may become “‘ the totality . . . the subjective 
existence of society thought and felt for itself.’”’ 2 There is more than 
a striking parallel between Mr. Riesman’s description of autonomy as 
implying ‘‘ a heightened self-consciousness ”? by which man realizes 
“increased possibilities of being and becoming” and Marx’s final 
emancipation of man’s “ generic being’? —a “being which relates 
itself to the species as to his own proper being or relates itself to itself 
as a generic being.’”’? Is this not the meaning of Riesman’s “ height- 
ened self-consciousness ”’ which, he tells us, “is not a quantitative 
matter but in part an awareness of the problem of self-consciousness 
itself, an achievement of a-higher order of abstraction’’? 4 The separat- 
ing of man’s individual self from his generic self is expressly attributed 
by Erich Fromm, the distinguished defender of liberal humanism, to 
the institution of the family ; man can be returned to himself (ob- 
viously by a ‘‘ higher order of abstraction ”’) only when the primordial 
relationship of the family community is rationalized and exorcised.*® 
The title of Mr. Fromm’s book on humanistic ethics — Man for Him- 
self — epitomizes this demand and is curiously reminiscent of Marx’s 
italicized emphasis on a “ complete, conscious return, accomplished 
within the interior of the whole wealth of past development, of man for 
himself ...”’ ® 

In short, liberalism’s primal act of imagination whereby it estab- 
lished its essence and existence in the enhanced sense of freedom con- 


1. Political Theory the Foundations of Twentieth Century Political Thought (Princeton 
University Press, Princeton, N. J., 1959). 


= Ockonomische-philosophische Manuskript, 1844, (Marx-Engels, Gesamtausgabe), 
Sec. I, Vol. III, p.117. 


3. Manusecrit économico-philosophique, XXIV. Cited in De Marz au Marzisme, 
éd. Flore, p.95. 


4. The Fone Crowd (Doubleday & Company, Garden City, New York, 1955) p.143. 
Italics mine. ; 


5. Op. cit., chap.I. : 
6. Oekonomische-philosophische Manuskript, op. cit., p.114. Italies in the original. 
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sequent upon the Humean principle that the aberrations in nature are 
ever so conformable to reality as its apparent intentions issued in 
anomy and other-direction. This condition is overcome by the pro- 
founder insight that, as we have noted, by the law that reduces the 
material and mental spheres to a common denominator the aberrations 
in nature become the exemplar for freedom in the world of culture and 
civilization. The way to autonomy then must lie, as Marx most 
clearly perceived, in destroying all the “ intentions ”’ of nature — the 
“forms and products of consciousness’ represented by “ ‘ pure’ 
theory, theology, philosophy, ethics, etc.’”’ These are the presupposi- 
tions of Riesman’s “‘ tradition directed ” and “ inner directed ”’ soci- 
eties and of Fromm’s authoritarian ethics — “ religion, the family, 
state, law, morals, science, spirit, etc.” 1 These are the indefectible 
principles and natural associations, and they are not among the facts 
in accord with which we must live —in a people’s democracy. But 
they are precisely the things upon which, in the classical tradition of 
the West, all free government has depended. And the reason for this 
is that all of these things are nothing but participations of that intel- 
lect that is ‘‘ separable indeed but (does) not exist apart from matter ”’ 
in the life of that Prime Intellect upon whose perfect freedom, indeed 
— as Aristotle well understood — ‘‘ depend the heavens and the world 
of nature.” 2 
Cuarues N. R. McCoy. 


1. Ockonomische-philosophische Manuskript, op. cit., pp.114-115. 
2. Supra, p.10, nn.3 and 4, 


Quelques notes 4 propos des 
vertus morales’ 


I. LES VERTUS MORALES POURVOIENT AU BIEN DE TOUT L’HOMME 
A. L’appétit élicite et le bien de Vhomme 


Alors que Dieu est souverainement bon et parfait par sa seule 
nature, sans requérir aucun accident et aucun mouvement ; les créa- 
tures obtiennent leur plénitude et leur « bonum simpliciter » par 
l’adjonction d’accidents, « ens secundum quid ».t Et sisur le plan de 
l’étre, qui se définit par opposition 4 la puissance, la substance est 
premiére, sur le plan de la bonté la substance céde le pas aux accidents : 
car « bonum habet rationem ultimi ».? 

Nous pouvons dire que les accidents sont principes d’une bonté 
d’autant plus grande qu’ils sont plus éloignés de la substance : ainsi 
les facultés sont meilleures que la substance ; les habitus sont meil- 
leurs que les facultés ; 4 leur tour, les operations, étant plus prés de 
la fin, de l’ultime, l’emportent en bonté sur les habitus eux-mémes. 
De telle sorte que si, sur le plan de |’étre, les accidents font figure 
d’ébauche ; dans la ligne de la bonté la substance est Justement appe- 
lée inchoation : « substantia solet dici inchoatio cujuscumque rei ».? 
Et c’est l’indigence des substances qui est la racine des facultés et le 
fondement éloigné des habitus surajoutés.* 

Sans doute la substance nous octroie une certaine perfection : 
mais comme elle est un mode spécial d’étre, elle entraine nécessaire- 
ment une limite, une contraction. De plus, étant une entité absolue 
(natura, vel essentia alicujus rei intra ipsam rem comprehenditur),* 
laissée & elle seule, elle voue le sujet 4 une imperfection irrémissible. 
Les facultés sont données 4 la substance pour remédier 4 cette con- 
traction. Par les facultés, en effet, la substance s’ouvre sur l’univers 
extérieur 4 elle et, dans une certaine mesure, s’en assimile la perfection 
par la connaissance et l’amour.*® 


* Ces pages sont exiraites d’une thése présentée 4 Ia Faculté de théologie de l’An- 
gelicum, 2 Mois de maj de 1951. 

1. Ia, q.6, 2.2; Ia, g.5, 2.1, ad 1; De Ver., q.21, 2.5; De Ver., q.8, 2.3, ad 12. 

2. Ta, q.5, 2.1, ad 1. 

3. Ila Ilae, q.4 a1. 

4. Ia, q.59, a2; Ia, q.77, 22. 

5. Ia, q.59, a2. 

6. De Ver., q.2, 3.2. 
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Cette doctrine qui manifeste le réle des puissances vis-a-vis des 
substances créées, ne justifie pas, pour autant, la nécessité de l’appé- 
tit élicite animal ou intellectuel comme faculté spéciale. Cette faculté 
parait superflue. 

Etant donné que chaque faculté se définit par une tendance a un 
bien propre, spécificateur, on peut se demander quel est le bien spécial, 
objet propre de l’appétit élicite. Si l’on répond que le bien propre de 
Vappétit est un certain bien commun aux autres facultés, l’on pourrait 
rétorquer avec saint Thomas: « Commune non distinguitur contra 
proprium : sed potentia animae appetit quoddam particulare appeti- 
bile, scilicet objectum sibi conveniens ; ergo respectu hujus objecti 
quod est appetibile in communi non oportet accipi aliquam potentiam 
ab aliis distinctam, quae appetitus dicitur. »! 

Il ne faut pas oublier, toutefois, que toutes les facultés sont or- 
données au bien de la substance : « differunt substantialis forma et 
accidentalis, quia cum minus principale sit propter principalius, ma- 
teria est propter formam substantialem : sed e converso forma acci- 
dentalis est propter completionem subjecti ».? 

Or chacune des facultés tend de soi 4 son bien propre : la vue a la 
couleur, |’ouie au son, |’intelligence au vrai, mais, « in obliquo » seule- 
ment au bien total du sujet. 


Unaquaeque potentia animae est quaedam forma seu natura, et habet 
inclinationem in aliquid. Unde unaquaeque appetit objectum sibi conve- 
niens appetitu naturali, supra quem est appetitus animalis consequens 
apprehensionem ; quo appetitur aliquid non ea ratione, qua est conveniens 
ad actum ejus, vel illius potentiae ; utpote in visu ad videndum, et auditu 
ad audiendum ; sed quia est conveniens simpliciter animali.® 


Le caractére absolument déterminé et partiel de chaque faculté 
rend pour ainsi dire nécessaire une faculté spéciale directement atta- 
chée au bien de tout le sujet. L’attitude intéressée et égoiste des 
facultés crée, pour la substance, pour le sujet total un danger d’autant 
plus grand que ces puissances sont plus nombreuses. 

Cajetan écrira que l’appétit élicite est exigé pour le salut du sujet 
total : « Propter salutem totius primo : quoniam licet visus natura- 
liter appetat visionem, auditus auditionem, tactus tactionem et caetera 
singulares suas perfectiones, opportuna tamen est potentia quae appe- 
tat ea quae primo toti conveniunt, et haec vocatur appetitivum. » 4 

Ilen va de méme pour l’homme. Considérée dans sa ligne propre 
d’appétit naturel l’intelligence tend 4 s’identifier aux choses connues 
dans l’esse intentionnel. Mais cette actuation qui l’enrichit comme 


1. Ja, q.60, a.1, objectio 3. 

2. Ia, q.77, a.6, c. 

3. Ia, q.80, a.1, ad 3 ; Ja, q.78, a.1, ad 3. 

4. CaseTan, In de Anima, éd. Coquelle « Angelicum », tom.1, p.116. 
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partie, trés excellente du sujet humain, n’assure pas pour autant la 
bonté totale de Vhomme: N’arrive-t-il pas que le méme objet, princi- 
pe de délectation en tant que détermination de l’intelligence, soit, 
considéré en lui-méme, source de répugnance pour |’appétit rationnel 
qui pourvoit au bien du tout ? 

Bien plus, il peut se présenter que la délectation causée par la 
pure cogitation d’une chose mauvaise, encore que perfection de l’intel- 
ligence qui se réjouit de toute connaissance, méme celle du mal, soit 
4 éviter comme un péché de curiosité : « Unde talis delectatio qualiter- 
cumque malorum cogitationem sequatur, penitus non est peccatum, 
sed delectatio laudabilis, ut cum quis delectatur in cogitatione veri ; 
vel si sit ibi aliqua immoderantia, continebitur sub peccato curio- 
sitatis. » } 

En certain cas, l’intelligence devra sacrifier un certain bien, et, 
qui plus est, encourir le mal de l’erreur, pour sauvegarder le bien 
supérieur du sujet total.? 

La volonté comme appétit élicite, est tellement fonction du tout 
qu’un changement dans une partie quelconque du sujet humain 
entrafne chez elle une attitude différente. L’intelligence, au contraire, 
4 titre d’appétit naturel pour le vrai, demeure inchangée dans son in- 
clination, méme si le sujet varie dans quelqu’une de ses parties. 

N’ayant cure du sujet total, la seule variation dont elle est suscep- 
tible est celle qui provient d’un changement d’habitus intellectuel. 
Quoiqu’il survienne dans le corps, dans l’appétit sensible ou intellec- 
tuel, l’intelligence reste toujours un appétit naturel du vrai.’ 


1. De Ver., q.15, 4.4, c. 

2. Ila IIae, q.60, a.4, c. et resp. 

« Cogitatio enim cordis cognita, sicut et quodlibet singulare cognitum, perficit intel- 
lectum, ut perficere distinguitur contra inficere : solum enim falsum intellectum inficit. 
Non autem perficit, ut perficere distinguitur contra facere, et denotat quemdam excessum : 
quia non confortat intellectum : non enim ex hoc intellectus potentior redditur ad aliorum 
notitiam. » Caseran, In Iam, q.107, a.2, n.VI. Sans doute comparée au pur non con- 
nattre, l’erreur sur le singulier contingent est un certain mal pour l’intelligence spéculative ; 
mais un mal moindre que celui encouru par l’intelligence qui se trompe au sujet de son 
objet perfectif, A savoir la nature des choses. 


3. «Inter appetitum animalem et naturalem haec est differentia, quod naturalis est 
primo partis, animalis vero primo est totius ; appetitus enim oculi ad videndum est primo 
oculi, voluntas autem, irascibilis et concupiscibilis sunt primo totius : ideo appetitus natu- 
ralis non variatur nisi secundum dispositionem illius partis : qualitereumque enim homo 
sit dispositus, modo non redundet in oculum, eodem modo se habebit appetitus oculi ad 
videndum et non videndum. Appetitus autem animalis non solum secundum propriam 
dispositionem variatur, sed secundum totius, seu suppositi, dispositionem : nam non solum 
aliter se habet voluntas dispositione vel habitu in seipsa affecta, et non affecta ; sed etiam 
aliter se habet voluntas hominis affecti aliqua dispositione vel nabitu. 

« Et inde provenit quod homo tam secundum appetitivum sensitivum habituatus 
aliquo vitio, quam secundum corporalem complexionem inclinatus in aliquod delectabile 
contrarium rectae rationi, aliter se habet secundum voluntatem, quam sit non habituatus 
aut inclinatus. Quia enim qualis unusquisque est, talia ei consonant ; et naturale est vo- 
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Le fondement de cette doctrine se trouve dans la notion méme de 
bien et de convenable : le bien est ce qui est appétible ; or deux con- 
ditions sont requises pour qu’une chose soit capable de mouvoir 
Vappétit : du cdté de l’objet, une certaine intégrité, plénitude ; du 
cété du sujet, un proportionnement, une similitude, car « simile per se 
loquendo est amabile ».! 

De plus, convenable implique aussi un rapport entre la chose 
aimée et l’appétit : «conveniens secundum relationem dicitur : unde 
ex utroque extremorum dependet ».? 

Or dans |’appétit naturel, l’un des extrémes, le sujet perfectible, 
est la partie seule ; dans l’appétit animal ou _intellectuel le sujet 
perfectible c’est le tout. C’est pourquoi dans ce dernier cas, tout 
changement survenant dans une partie quelconque fait varier la rela- 
tion. Aussi quand saint Thomas énumére les causes de la mutabilité 
de la volonté il signale les « dispositiones substantiae ipsius volentis ».? 

Une objection surgit : est-il si manifeste que l’intelligence se 
désintéresse du bien total du sujet ? 

Car intelligence et les vertus intellectuelles sont premiéres dans 
Vordre de spécification, et par suite, loin de pourvoir au seul bien de la 
raison dans la poursuite de la vérité spéculative, elles dénoncent en 
plus le bien propre de l’appétit intellectuel et sensible, voire de chacune 
des facultés. 

En effet, l’intelligence, grace 4 sa fonction pratique, prolonge son 
pouvoir de manifestation et de régulation dans la sphére de l’agir et 
du faire, propre a4 |’appétit. 

Quamvis autem movere appetitum objective et imperative conveniat 
intellectui tam respectu moralium quam non moralium ; movere tamen 
appetitum regulative proprium est ei respectu moralium. 

In ratione enim oportet esse legem regulativam appetitus ; et habet 
movere et imperare eo modo quo lex movet et imperat ; et propterea in 
littera uterque actus ei tribuitur. 

Movet autem non quoad exercitium actus, ut patet : sed quoad spe- 
cificationem, non qualemcumque, ut communiter facit, sed regulativam 
appetitus, quod solum in moralibus obtinet. Imperat quoque speciem 
appetitus et exercitii ejus et aliorum.‘ 


luntati ferri in consonans ipsi volenti ; ideo etiam si voluntas ipsa secundum se non sit 
aliter disposita, quia tamen secundum suum suppositum est aliter disposita habitu vel plus 
quam habitu, naturali scilicet aegritudine, dicitur ex seipsa moveri in malum. 

« Utroque namque modo, scilicet ex propria dispositione et ex dispositione suppositi, 
recte dicitur ex seipsa voluntas moveri : quoniam voluntati non solum ipsamet, sed suppo- 
situm, intrinsecum in ratione moventis est, quamvis differenter ; quia primum convenit ei 
ut convenit cum appetitu naturali, secundum autem ut est Repouinus animalis, praesertim 
intellectualis. » (Caspran, In Jam I Jae, q.78, a.3, 0.11.) 

1. Ja ITae, q.27, 2.8 ; De Ver., q.22, a.1, ad 3. 

2. Ia IIae, q.9, a.2, ec. 

3. Ia, q,19, a.7. 

4. CaseTan, In Iam I Tae, q.60, a.1, n.IV. 


24 LAVAL THEOLOGIQUE ET PHILOSOPHIQUE 


Bien plus, comme le remarquent les Salmanticences, alors que la 
volonté ne peut communiquer 4 |’intelligence que la bonté, jamais la 
vérité ; la raison, grace 4 sa spiritualité, contient non seulement les 
« rationes » du vrai, mais les « rationes » du bien honnéte, volontaire 
et sensible, propres 4 l’appétit et aux vertus morales : 


Intellectus enim cum sit potentia superior continens rationes et formas 
omnium quae cognoscit non modo continet rationem veri quae est propria 
suae lineae, sed etiam rationem boni honesti quae est de linea voluntatis, 
et rationem boni sensibilis quae est de linea commensurationis essentialis 
appetitus sensitivi hominis : et ideo cum hujusmodi potentias movet et 
perficit, non oportet quod extrahat illas a propriis earum lineis et objectis, 
sed quidquid eis, eorumque actibus imprimit, eo ipso non manet de linea 
intellectus sed fit de linea appetitus et boni moralis.! 


Sans doute l’intelligence, dans sa fonction pratique, est en quelque 
sorte orientée vers le bien du sujet total. Mais lorsque I’intelligence 
assume ce réle directeur et régulateur de |’action, elle sort d’elle-méme. 

Déja la syndérése et la science morale comportent un certain 
ordre 4 l’existence et 4 l’appétit qui sont de soi extrinséques 4 la ligne 
propre de |’intelligence : « simplex notitia dicitur non ad excludendum 
respectum scientiae ad scitum, qui inseparabiliter omnem scientiam 
comitatur, sed ad excludendum admixtionem ejus quod est extra genus 
notitiae : sicut est existentia rerum... vel ordo voluntatis ad res sci- 
tas... <))).? 

Et si la prudence (qui n’atteint pas seulement la « ratio boni » ou 
le « bonum rationis » de l’appétit « sub ratione veri » mais le « bonum 
sub ratione boni ») est entiérement vouée au bien du sujet total, ce 
n’est pas en tant que vertu intellectuelle, mais en tant que, agissant 
sous la mouvance de la fin et de |’intention efficace, elle est, pour ainsi 
dire, enracinée dans l’appétit élicite lui-méme.* 

Aussi, mis 4 part le cas tout a fait spécial de la prudence, il semble 
que les docteurs de Salamanque majorent un peu l’influence directrice 
de l’intelligence : ils laissent entendre, en effet, que la raison meut 


1. SALMANTICENSES, Curs. Theol., tom.vi1, ed. Palma, 1877, disp.2, dub.1, n.14. 
2. De Ver., q.3, a.3, ad 8. 


3. « Prudentia habet utrumque et quod respicit verum ut verum, et propterea 
ponitur inter intellectuales virtutes et respicit verum ut bonum ; et propterea connu- 
meratur virtutibus moralibus et ponitur prima virtus cardinalis. Et ne duas rationes 
formales uni habitui tribuas, quas uni potentiae non licet tribuere, memento quod non 
secundum idem haec verificantur, sed prudentia secundum cognitionem respicit verum, 
secundum praeceptum, seu applicationem respicit bonum. Et similiter prudentia secun- 
dum id quod habet ex intellectu, respicit verum, secundum id quod habet ex appetitu 
respicit bonum. Est enim perfectio intellectus ut subest appetitui recto : commune est 
autem subordinatis posse habere plures rationes.» CaseTan, In Ilam Ilae q.47, a 5. 
Cette dépendance vis-a-vis de l’appétit explique aussi que la prudence acquise puisse, sans 
aucun inconvénient grave étre infuse « per accidens » dans le Christ. JEAN DE SaINnT- 
Tuomas, Curs. Theol., tom.vuu, disp.8, a.3 ; disp.2, 2.3. 
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les appétits inférieurs par présentation immédiate de la « ratio boni 
honesti sensibilis ». L’on ne peut, bien entendu, lui refuser la possi- 
bilité de concevoir le bien humain, et de régler les appétits inférieurs, 
du moins, d’une fagon éloignée. 

Il demeure toutefois que vis-a-vis de ces derniers, elle ne peut 
d’aucune maniére, étre une régle et une mesure immeédiate : précisé- 
ment 4 cause de sa nature spirituelle et abstractive, la « ratio boni 
honesti sensibilis » qu’elle dénonce, revét un caractére universel et 
abstrait qui la rend inapte a étre présentée telle quelle 4 l’appétit 
sensible : il faut passer par une faculté qui saisit le particulier : « Ap- 
petitus sensitivus potest a ratione universali moveri, mediante ima- 
ginatione particulari. » + 

La volonté, au contraire, agit d’une fagon beaucoup plus immédiate. 
Aussi lorsque Cajetan explique |’intercausalité de l’intelligence et de 
la volonté, il attire l’attention du lecteur sur ce fait que la causalité 
de la volonté vis-a-vis des puissances inférieures, est plus directe et 
plus extensive : « quoad extensionem autem non est par ratio : quia 
voluntatis motio extendit se ad omnes animae vires subditas ; motio 
autem intellectus non extendit se directe nisi ad voluntatem. Et 
ratio diversitatis hujus est modus causandi diversus. Motio enim 
voluntatis, quia est per modum imperii, extensiva ex sua ratione est. 
Motio autem intellectus, quia est per modum praesentantis, ad id 
tantum directe se extendit, cui praesentat. » ? 

Rien d’étonnant 4 cela puisque I|’intelligence, comme telle, est 
tournée vers son bien propre, le vrai universel, nécessaire, abstrait, 
inaccessible aux appétits inférieurs, insatisfaisant pour la volonté 
elle-méme qui ne se porte vers l’universel que « permissive ». 

Ces quelques bréves remarques manifestent « quasi in universali » 
la tournure particulariste de |’intelligence, comportement qui l’oppose 
nettement 4 la volonté entiérement occupée au bien total du sujet 
humain. 


B. Comparaison entre la volonté et les vertus morales, 
et le sens du toucher. 


Saint Thomas oppose souvent le sens du toucher aux autres 
sens externes et les attributs qu’il lui préte laissent entrevoir une 


1. Ia IIae, q.30, 2.3, ad 3 ; De Ver., q.26, a.3, ad 13. 


2. Casetan, In Iam IIae, q.9, 2.1, n.VI. C’est pourquoi saint Augustin va jusqu’a 
dire que la volonté c’est toute l’Ame. « Cum de libero arbitrio loquimur, non de quadam 
parte animae dicimus, sed de tota anima», Cité par saint Tuomas, IJ Sent., dist.24, 
q.1, 2.2, 2a objectio. Le docteur Angélique explique a ce sujet que la volonté en vertu de 
sa causalité universelle est d’une certaine maniére toute l’Ame. « Contingit aliquam poten- 
tiam esse determinatam in se, quae tamen universale imperium super omnes actus habet, 
sicut patet in volontate ; unde liberum arbitrium propter hoc dicitur non pars animae 
sed tota anima, non quia non sit determinata potentia, sed quia non se extendit per imperium 
ad determinatos actus, sed ad omnes actus hominis qui libero arbitrio subjacent. » 
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certaine analogie, du point de vue qui nous occupe, entre le toucher et 
la volonté qui est quasi tactus animae.' 

A occasion de ces rapprochements nous particulariserons davan- 
tage la doctrine de l’appétit élicite en l’appliquant aux vertus morales : 
nous verrons alors que ces derniéres, comme la faculté ot elles s’enraci- 
nent, sont trés spécialement ordonnées 4 la perfection du tout. 


1° Le toucher pourvort au bien du tout. Il est comme la mesure 
de la plus ou moins grande perfection de la vie sensible, méme de la 
vie intellectuelle. Alors que la vue et l’ouie, par exemple, sont locali- 
sées dans un organe bien défini, le toucher est répandu dans tout le 
corps : «sic ergo manifestum est quod vegetativum, sensitivum, appe- 
tivum et motivum inveniuntur in una parte decisa : ex quo patet quod 
non distinguuntur loco in corpore animalis... Sed primus sensus 
qui est tactus, et necessarius animali, est in toto ».? 

De plus le toucher est le sens de |’aliment par lequel la substance 
vivante elle-méme est conservée, augmentée : c’est pourquoi saint 
Thomas écrit : « tactus est sensus perceptivus eorum quae pertinent 
ad consistentiam animalis ; ex quibus scilicet animal constat et nutri- 
tur. Alia vero sensibilia non conferunt ad hoc nisi per accidens » ... 3 
et ailleurs : « est cognoscitivus eorum ex quibus componitur animal ».4 

Sans doute la volonté n’est pas diffuse dans tout le vivant : fa- 
culté immatérielle, elle ne saurait étre intrinséquement dépendante du 
corporel. Cependant, la volonté meut directement toutes les facultés 
inférieures soumises 4 son contréle et se trouve ainsi par son pouvoir, 
trés immédiatement présente dans tous les actes impérés en fonction 
du bien de tout le sujet humain. 

Les vertus intellectuelles, comme la vue, perfectionnent d’abord 
une partie et ce n’est que par extension, et encore trés imparfaitement, 
qu’elles agissent en vue du tout. Ce caractére « précisif » de V’intel- 
ligence et des vertus intellectuelles apparait de multiples facons. 

Cette tournure particulariste et spécialisatrice a son fondement 
dans la nature de notre intelligence dont le mode propre est d’aller du 
composé au simple, du tout 4 la partie ; la volonté au contraire (et les 
vertus morales participent de ce mode), loin de désintégrer, de désarti- 
culer, compose et construit. 

Tonics propre de chacune des facultés nous révéle déja 4 lui seul 
ces comportements opposés : l’intelligence atteint la quiddité, l’essen- 
ce qui est principe de distinction, de diversité, de séparation ; la volonté 
poursuit le bien, l’esse, commun & toutes les essences.® 


1. Ja, q.86, a.1. 

2. Saint Tuomas, In II de Anima, lect.2, n.266. 

3. Ibid., lect.6, n.300. i 

4. Ibid., lect. 5, 0.290 ; In De Sensu et Sensato, n.22. 

5. L’esse comme tel est un ; il n’est.diversifié que par les essences. I.C.G., ci 26. 


-" 
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La premiére se tient dans la ligne de la cause formelle ; la seconde 
dans la ligne de la cause finale : or celle-ci unifie le divers : car « bo- 
num est sui diffusivum » ; celle-la divise, diversifie et oppose. En 
effet, si la fin est la raison d’appétibilité du moyen, la forme, |’espéce 
supérieure qui divise le genre n’est pas la raison d’intelligibilité de l’es- 
péce inférieure.t C’est pourquoi les Idées divines sont multiples, 
mais la Providence est une. 

Et comment expliquer autrement l’unicité de la charité et la mul- 
tiplicité des parties potentielles de la vertu de religion ? 

La charité est fondée sur le Bien divin communiqué et participé 
dans les créatures intellectuelles ; la religion au contraire, bien que 
vertu subjectée dans la volonté, est fondée sur |’excellence propre, de 
soi incommunicable.? 

_Ainsi 4 cause de son objet lui-méme, l’intelligence et les vertus 
intellectuelles exigent l’ordre, la distinction : la perfection de la con- 
naissance le requiert. 


Aliquid requiritur ad perfectionem cognitionis quod non requiritur 
ad perfectionem amoris. Cognitio enim ad rationem pertinet, cujus est 
distinguere inter ea quae secundum rem sunt conjuncta et componere quo- 
dammodo ea quae sunt diversa, unum alteri comparando. Et ideo ad per- 
fectionem cognitionis requiritur quod homo cognoscat singillatim quid- 
quid est in re, sicut partes et virtutes et proprietates. Sed amor est in vi 
appetitiva, quae respicit rem secundum quod in se est. Unde ad perfectio- 
nem amoris sufficit quod res prout in se apprehenditur, ametur.® 


C’est pourquoi la prophétie, plus intellectuelle que la foi, exige 
une connaissance distincte. 


Intellectus alio modo perficitur prophetia et fide : prophetia enim 
perficit intellectum secundum se ; unde oportet ut ea ad quae propheta est 
perfectus dono prophetiae, possit distincte inspicere ; sed fides perficit 
intellectum in ordine ad affectum ; actus enim fidei est intellectus imperati 


1. Manifestement il s’agit ici de l’espéce prise formellement et adéquatement. En 
effet Dieu par son essence, et l’ange par ses espéces infuses peuvent saisir la multiplicité des 
natures diverses, dans et 4 travers une espéce unique contenant éminemment l’intelligibili- 
té propre aux natures inférieures. Cf. De Ver., q.8, 2.10, ad 3. 


2. « Radicalis autem et fundamentalis ratio istorum est quia bonum importat ratio- 
nem causae finalis, ut dicitur prima parte, quest.5, 2.4. Excellentia autem importat ratio- 
nem causae formalis tantum, quia importat perfectionem qua aliquid excedit alterum : 
non excedit autem alterum nisi per id, quod habet formaliter in se. De ratione autem cau- 
sae finalis est, ut propter finem ipsa finalizat media, reddendo illa appetibilia propter 
finem. Unde necesse est, quod formalis ratio diligendi finem communicetur mediis quasi 
secundario, ut propter ipsum reddantur diligibilia, sed excellentia qua aliquid excedit 
alterum fundat rationem reverentiae, et honoris in eo quo alterum excedit... Unde fit 
quod per se loquendo propter bonum alterius potest amari aliquid, sicut medium propter 
finem, non autem propter excellentiam alterius honorari, si loquamur de honore debito per 
se alicui. » JEAN DE Satnt-THomas, Curs. Theol., tom.v11, disp.19, 2.4, pp.673-74. 


3. Ia Tae, q.27, 0.2, ad 2. 
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a voluntate ; unde per fidem intellectus nihil habet nisi ut sit paratus ad 
assentiendum his quae Deus credi mandat. Et hinc est quod fides assimila- 
tur auditui ; sed prophetia visioni.! 


Cajetan explique ainsi que |’intelligence, pour saisir la fin et les 
moyens, posséde deux habitus, la syndérése et la prudence ; alors que 
l’appétit atteint les deux par un seul habitus.? 

Ce caractére spécialisateur de l’intelligence et des vertus intellec- 
tuelles explique le morcellement inévitable de la vie intellectuelle 
humaine qui de sa nature tend 4 un pluralisme trés accentué. En 
effet, l>homme, derniére des substances intellectuelles, ne peut possé- 
der une connaissance claire et distincte des natures, sans le recours 
nécessaire 4 des idées multiples et des habitus nombreux. A cause de 
cette faiblesse, les espéces universelles ordinairement employées par 
Vintelligence humaine, se tiennent plutét dans la ligne de l’universel 
«in praedicando », universel confus et potentiel,? que dans la ligne de 
’universel « in significando » ou « in representando » qui est, chez les 
anges, une imitation, une participation de l’universel « in causando » 
des Idées divines.* 

Il en va ainsi, aliguomodo, des vertus intellectuelles : la dialectique, 
la métaphysique elle-méme, ne donnent pas 4 l’intelligence la connais- 
sance distincte des natures,* et partant ne peuvent satisfaire ses voeux 
de clarté et de distinction. 

L’on comprend alors que dans la prudence, le jugement fondé sur 
les principes propres soit perfectionné par deux habitus, la synése et la 
gnéme ; le conseil, assimilé en quelque sorte A la dialectique qui pro- 
céde « ex communibus » n’exige qu’une vertu, l’eubulie : « judicium 
de unaquaque re fit per propria principia ejus. Inquisitio autem non- 
dum est per propria principia : quia his habitis, non esset opus inqui- 
sitione, sed jam res esset inventa. Et ideo una sola virtus ordinatur 
ad bene consiliandum, duae autem virtutes ad bene judicandum ; quia 
distinctio non est in communibus principiis, sed in propriis. Unde 
et in speculativis est una dialectica inquisitiva de omnibus ; scientiae 


1. De Ver., q.12, a.1, ad 4. 


2. « Ex hoc quod cognitio perficitur secundum quod res sunt in anima, sequitur quod 
alia sit virtus qua anima judicat aliqua secundum seipsa, et alia qua judicat aliqua per resolu- 
tionem in alia ; aliter siquidem oportet esse dispositum circa haec et circa illa, ut patet ex 
diversitate luminis. Et propterea tam in intellectu practico quam speculativo alia est 
virtus respectu principiorum et alia respectu conclusionum. Ex hoc autem quod appetitio 
perficitur secundum quod anima tendit ad res, sequitur quod sicut in rebus per eamdem 
naturam aliquid movetur ad medium et terminum, ut patet in gravibus et levibus ; ita 
appetitus per eamdem virtutem tendat in finem ut terminum et id quod est ad finem ut me- 
dium.» Caseran, In IIam ITz, q.47, 2.6, n.IV. 

3. Ta, q.89, a.1. 

4. Ia, q.55, 2.3, ad 2. 


5. I Sent., Prologue, q.1, a.2. 
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autem demonstrativae quae sunt judicativae, sunt diversae de diver- 
sis. » 3 

C’est pourquoi, chez le Christ, homme parfait, la science, loin 
d’imiter dans sa simplicité la connaissance universelle des anges,? 
comprend au contraire autant d’habitus que d’idées et autant d’espéces 
intelligibles que de natures dotées d’immatérialité diverse.* 

Cette exigence d’ordre et de distinction qui définit les vertus intel- 
lectuelles, rend compte aussi du développement extensif qui leur est 
tout 4 fait propre. Alors, en effet, que les vertus morales possédent 
un motif pleinement universel, qui, 4 cause de l’intégrité absolue 
requise pour le bien, couvre tout le champ de l’agir humain, |’intelli- 
gence doit particulariser, diviser sa lumiére, pour atteindre chaque 
conclusion.‘ 

La connexion des vertus morales et l’indépendance relative des 
vertus intellectuelles est peut-étre le point qui révéle le plus adéquate- 
ment la tendance particulariste de |’intelligence et la tournure « tota- 
litaire » des vertus morales et de la volonté. 

Toutes les sciences dépendent de l’intelligence des principes mais 
les définitions propres 4 chaque discipline sont dépourvues de connexion 
entre elles : étant des propositions « per se notae », donc sans moyen 
terme, elles ne sauraient découler les unes des autres. Sans doute, il y 
a bien un « ordo congruus addiscendi »,5 mais cet ordre n’implique 
aucune connexion nécessaire ; il ne comporte aucune filiation. Cette 
hiérarchie s’établit plutét en fonction du sujet que de |’objet intelligi- 
ble : de sorte que les disciplines inférieures disposent l’intelligence 
aux disciplines supérieures, et finalement 4 la métaphysique. 

Les vertus morales, 4 l’opposé, sont tout 4 fait interdépendantes, 
et dans leur acquisition et dans leur étre : une connexion trés intime 
les unit dans leur matiére et dans leurs principes. 

Que la matiére soit connexe, ceci apparatft du fait que les opérations 
et les passions qu’elles rectifient sont elles-mémes trés fortement liées : 
« nam omnes passiones a quibusdam primis procedentes, scilicet amore 
et odio, ad quasdam alias terminantur, scilicet delectationem et tristi- 
tiam. Et similiter omnes operationes quae sunt virtutis moralis ma- 
teria, habent ordinem ad invicem et etiam ad passiones. » ® 

Quant aux principes, l’intégrité requise pour le bien moral est si 
impérieuse que le motif de chaque vertu morale exige que le sujet soit 
apte 4 agir vertueusement dans toutes les circonstances et nonobstant 


. Ia Ilae, q.57, 3.6, ad 3. 

. JEAN DE Saint-THomas, Curs. Theol., tom.viul, qg.11, disp.14, 3.2. 

. ITTa, q.11, a.6, c., ad 3. Cf. commentaires de Cajetan et de Jean de saint Thomas . 
. JEAN DE SAINT-THOMAS, Curs. Theol., tom.vi, q.54, disp.13, a.5. 

. In VI Ethic., lect.2, 0.1211. 


6. Ia ITae, q.65, a.1,ad 3. LuMBreRas, 0.P., De Habitibus et Virtutibus in Communt, 
p.196 et sq. 
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toute inclination contraire de quelque provenance qu’elle soit. Ainsi 
le tempérant doit étre prét 4 affronter et 4 vaincre, non seulement la 
pétulance des passions du concupiscible ; il doit en plus surmonter les 
difficultés que peuvent lui susciter la crainte de la mort, le respect 
humain, ete. Il en va de méme pour chaque vertu morale.’ Ainsi 
l’attachement ferme et vertueux au bien de la. raison dans un:secteur 
donné de l’agir humain, exige l’adhésion pleine et entiére et l’intention 
efficace du bien de la raison dans tous les autres domaines. L’intention 
droite qui a raison de principe vis-a-vis de |’élection, ne peut se réaliser 
d’une fagon partielle. C’est tout le sujet, avec toutes ses dispositions 
vertueuses qui est au principe de chaque acte vertueux : pas de spécia- 
lisation possible. Cette compénétration est si forte que saint Thomas 
va jusqu’a dire que la matiére de la prudence, 4 savoir tout |’agir 
humain, est en méme temps principe du discours prudentiel, de telle 
sorte que l’opus est 4 la fois cause matérielle et principe : « ea ad quae 
inclinantur virtutes morales, se habent ad prudentiam sicut principia : 
non autem factibilia se habent ad artem sicut principia, sed solum sicut 
materia. Manifestum est autem quod etsi ratio possit esse recta in 
una parte materiae, et non in alia ; nullo modo tamen potest dici ratio 
recta, si sit defectus cujuscumque principii: yt 

C’est pourquoi il y a convertibilité dans les vertus morales entre 
les principes et les conclusions, de telle sorte que celui qui posséde les 
premiers posséde nécessairement toutes les conclusions : 


in scientiis speculativis non se habent principia convertibiliter ad conclusiones, 
sicut accidit in moralibus, ut dictum in corp. art. ; et ideo qui habet unam 
conclusionem, non necesse est quod habet aliam. Esset autem necesse, si 
oporteret, quod quicumque habet principia haberet conclusiones, sicut est 
in proposito.? 


Notons, en second lieu, que dans les sciences spéculatives, du 
principe 4 la conclusion il n’y a que connexion d’éminence ;# dans les 
vertus morales, de la fin au moyen, il y a d’une certaine fagon (dans 
Yordre d’exécution au moins) connexion de dépendance ; c’est pour- 
quoi le conseil, qui va de la fin au moyen, est assimilé au procédé réso- 
lutif qui va de l’effet 4 la cause.4 De plus, si la négation d’une con- 
clusion vraie, correctement inférée, entraine la destruction du prin- 
cipe ot s’enracine cette conclusion, une conclusion fausse n’affecte en 
rien la vérité du principe. 


1. Ia ITae, q.65, a.1, ad 4. 
2. Q. D. de Virt. Card., q. unica, a.2, ad 8 et ad 11. 


3. Caseran, In Iam I Tae, q:12, 0.8, n.VII ; De Ver., g.2; a.8,ad 11; JEAN pE Saint- 
THomas, Curs. Theol., Ed. Solemnes, tom.11, disp.15, a.3, n.14-25; disp.17, a.2, n.28, 
p.370 ; 111, disp.31, a.1, n.21, pp.384-385. 

4. Ia IlIae, q.14, a.6. | 
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- Dans Vl ordre moral, au contraire, la fin considérée, non pas abstrai- 
tement, mais dans sa fonction méme de fin, est viciée par les moyens 
mauvais.! 

La racine de cette disparité se trouve dans la nature du vrai et du 
bien : le premier se définit primo en soi, en fonction des choses exté- 
rieures, s'il s’agit de la vérité formelle ; en référence a 1|’idée divine, 


s'il s’agit de la vérité transcendantale ; le bien, au contraire, connote 


in recto, et primo, une certaine référence au sujet. 

Sans doute, la vérité formelle, étant la conformité de l’intelli- 
gence aux choses, implique inévitablement une référence 4 l’intelli- 
gence qu’elle perfectionne : il faut noter toutefois que la vérité for- 
melle d’une conclusion qui subjugue la raison, ne recgoit pas sa force et 
sa vigueur de l’intelligence ou du sujet humain, mais du lien intrin- 
séque qui relie la propriété 4 son sujet propre : il peut méme arriver 
que l’adhésion de l’intelligence contrarie le sujet total : « operatio 
intellectus potest esse contra inclinationem hominis, quae est voluntas ; 
ut cum alicui placet aliqua opinio sed propter efficaciam rationum 
deducitur ad assentiendum contrarium per intellectum ».? 

Le bien, 4 l’opposé, étant une relation de convenance inclut iné- 
luctablement, une référence au sujet, 4 l’opérant. En effet, si, pour 
mouvoir, le principe, nécessaire ou probable, n’exige que d’étre connu 
et manifesté 4 l’intelligence, la fin, pour attirer l’appétit, réclame, 
en plus, d’étre appliquée 4 1’opérant : la similitude « ex parte subjecti » 
est une condition nécessaire pour que la fin puisse émouvoir l’appétit.* 


1. Entre la fin et les moyens, considérés en soi, abstraction faite du sujet, il y a moins 
de connexion qu’entre les principes et les conclusions. De Ver., q.22, a.6, ad 4; q.21, 
a4, ad 5; q.24,a.1,ad 18. « Dicitur vitiari illam intentionem ab electione, ut ab effectu 
secuto, qui est circumstantia quid, vel tamquam a circumstantia quibus auxiliis, quia accipit 
ad eleemosynam faciendam auxilium afurto. Et licet sit prior illa intentio actu electionis 
formaliter, non tamen virtualiter, quia continet illam et est influxiva in illam, non quidem 
ex sua natura et specificatione praecise accepta, sed prout exercita hic et nunc, ex quo exer- 
citio corrumpitur ejus species, et in alia reponitur, quae prava est, scilicet injustitiae. 
Quod vero principia non vitientur a conclusionibus, ideo est quia principia non inferunt 
conclusionem falsam ex se, sed ex mala forma argumentandi: at vero intentio ex malo 
abusu operantis recipit malitiam et destruit bonitatem, eo quod bonitas moralis non sclum 
est in objecto sicut veritas, sed in usu et applicatione subjecti, indeque potest etiam habere 
bonitatem et malitiam. sane 

« Et actus electionis postea secutus non vitiat intentionem, nisi prout continetur et 
derivatur ex illa et sic supponitur in sua radice vitiatus. » Jean pr Saint-THomas., Curs. 
Theol., tom.vi, disp.11, 2.3, n.13. L’art, étant plus intellectuel que la prudence, 1|’on 
pourrait, semble-t-il, assimiler l’artefactum au syllogisme. Jbid., tom.v, disp.9, a.4, n.28. 


2. De Ver., q.22, 2.5, ad 3. 


3. « Finem ita se habere in voluntariis sicut principia in speculativis, quantum ad 
causalitatem, et influentiam, quia ex fine volito, movetur voluntas, sicut ex quodam princi- 
pio ad volendum media ; non autem quantum ad modum influentiae et dependentiae 
unius ab alio. Et ratio disparitatis est quia in speculativis cognitio principiorum per 
connexionem sui cum veritate conclusionis operatur, movetque, ad conclusionis assensum : 
in voluntariis autem juxta voluntatis applieationem et dispositionem : eo: quod bonum 
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Cette référence au sujet total, incluse dans la raison méme du 
bien, explique que les vertus morales, comme le toucher, rendent le 
sujet bon « simpliciter ». 

Le toucher, en effet, est comme la mesure de la bonté plus ou 
moins grande de |’animal ; non seulement de la vie sensible, mais de 
la vigueur intellectuelle elle-méme. 


Duplici ex causa, bonitas mentis respondet bonitati tactus. Prima 
ratio est, quod tactus est fundamentum omnium aliorum sensuum : mani- 
festum est enim, quod organum tactus diffunditur per totum corpus, et quod- 
libet instrumentum cujuscumque sensus est etiam instrumentum tactus ; et 
illud, ex quo aliquid dicitur esse sensitivum, est sensus tactus. Unde ex hoc 
quod aliquis habet meliorem tactum, sequitur quod simpliciter habet melio- 
rem sensitivam naturam, et per consequens, quod sit melioris intellectus. 
Nam bonitas sensus est dispositio ad bonitatem intellectus. Ex hoc autem, 
quod aliquis habet meliorem auditum vel meliorem visum, non sequitur quod 
sit melius sensitivus, vel melioris sensitivae simpliciter, sed solum secun- 
dum quid. 


Rapprochons de ce texte le passage suivant des Ethiques : 


Unde patet, quod bona voluntas facit hominem bene operari, secun- 
dum quamcumque potentiam vel habitum rationi obedientem. Et ideo 
aliquis dicitur simpliciter bonus ex hoc quod habet bonam voluntatem. Ex 
hoe autem quod habet bonum intellectum, non dicitur bonus homo simpli- 
citer, sed secundum quid : puta bonus grammaticus, vel bonus musicus.? 


La raison est la méme : la volonté, comme le toucher, pourvoit 
au bien du tout : quand elle est droite c’est tout le sujet qui est bon : 
« Si oculus tune fuerit simplex, corpus totum erit lucidum ». Saint 
Thomas commentant ce texte, manifeste bien qu’il s’agit de la lumiére 
de intelligence pratique qui dépend de l’appétit, et l’intention droite : 
«Item per oculum significatur intentio. Unde qui vult operari, 
aliquid intendit : unde si intentio tua sit lucida, idest ad Deum 
directa, totum corpus, idest operationes tuae erunt lucidae. Et hoc 
intelligitur in simplicitur bonis. » * 

L’on comprend, par cette doctrine, que la dévotion soit le princi- 
pal acte de religion ; par la dévotion, en effet, la volonté se met entiére- 


non movet nisi ratione convenientiae ad subjectum et secundum quod subjectum diversi- 
mode dispositum, diversimode movetur, qualis enim uniusquisque est, talis finis videtur ei. 
Connexio ergo inter veritatem principiorum et conclusionum cum sit connexio veritatis, 
vel ejus quod sub apparentia veritatis movet, non dependet a subjectione subjecti vel ab 
aliquo accidentali, et extra ipsa principia ut moveat, sed ex ipsa dependentia et connexione 
rerum inter se, sic movet, sive probabiliter sive evidenter prout fuerit ipsa veritatis connexio 
ex parte rerum, seu principiorum inter se.» JEAN DE Saint-THomMas, tom.yI, disp.1, 
art.3, Ed. Vivés, nn.44~45. 

1. In II de Anima, lect.19, n.484. 

2. In III Ethic., lect.6, 0.451. Q. D. de Virt. in Communt, q.unica, a.7, ad 2. 

3. In Matthaeum, cap.V1, éd. Marietti, p.105, n.5. 
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ment au service de Dieu : « devotio nihil aliud esse videtur, quam 
voluntas quaedam prompte tradendi se ad ea quae pertinent ad Dei 
famulatum ».! Et par elle c’est tout homme qui s’offre : toutes ses 
puissances d’agir sont déjA engagées dans cette offrande. De telle 
sorte que l’on peut dire que la dévotion contient en germe tous les 
actes intérieurs et extérieurs ; elle rend l’homme religieux « simpliciter ». 

De 1a aussi, par opposition, le caractére désastreux du péché 
mortel : étant une aversion de la volonté, il constitue comme un 
détournement, un reniement de tout l’étre, du sujet entier. Les actes 
bons que le pécheur peut encore poser, n’engagent pas le sujet dans 
sa totalité. 

Ceci explique que les conversions morales sont beaucoup plus 
pénibles que les conversions intellectuelles, car les premiéres compor- 
tent un déplacement, une reprise de tout ]’étre. 

L’on entrevoit par 14 |’importance primordiale du premier acte 
de l’enfant qui accéde 4 |’Age de raison : « primum quod tunc homini 
cogitandum occurrit est deliberare de seipso ».? 

Il ne s’agit pas alors d’une adhésion partielle, mais par la volonté, 
d’une orientation fonciére de tout |’étre. 

Une adhésion intellectuelle, n’intéresse que la raison : elle n’en- 
gage pas, ni ne bonifie tout le sujet. Ce fut l’erreur de Socrate de 
croire que les vertus intellectuelles pouvaient rectifier tout l’>homme. 

Aucune connaissance, aucune vertu intellectuelle d’ordre naturel, 
ne peut se substituer aux vertus morales, et rendre l’homme bon 
« simpliciter » ; seule la lumiére de gloire, vertu intellectuelle infuse, 
éminemment pratique, pourrait, et encore d’une fagon radicale seule- 
ment, rendre le sujet bon « simpliciter ».* 

Ces considérations font saillir le comportement opposé des vertus 
intellectuelles et morales : non seulement celles-la4 ne perfectionnent 
qu’une partie, |’intelligence, mais encore elles peuvent ne la perfection- 
ner que partiellement. Si bien que la détermination dans cet ordre 
entraine presque toujours la spécialisation et une sorte d’émiettement : 
Vhomme doit choisir entre l’universel confus et la pluralité de connais- 
sances distinctes. 

Au contraire, les vertus morales en rectifiant l’appétit, préposé 
au bien du tout, bonifient tout homme ; et 4 cause de l’intégrité et 
de la plénitude requise par le bien, les vertus morales, par nature, sont 
réfractaires 4 toute spécialisation ; par elles, en effet, au moyen surtout 
de ses actes impérés, c’est tout le sujet qui se porte vers le bien total. 


1. IIa Ilae, q.82, a.1, c. et ad 1. 

2. Ia ITIae, q.89, 2.6. 

3. « Visio formaliter opponitur errori, vel falsitati ; radicaliter vero etiam peccato, 
quatenus impossibilitat et tollit omne dictamen unde possit peccare voluntas, et de se 
habilitat, etiamsi exercitium hujus actus possit impediri a Deo.» Jean pm Saint-THOMAS, 
Curs. Theol., tom.yv, disp.2, a.5, 0.62. 
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Notons aussi que les vertus morales, dans leur mode d’agir, imi- 
tent, d’une certaine facon, la nature, |’ « agens per naturam ». 

En effet, la nature, comme telle, agit avec un certain ordre, sans 
toutefois percevoir l’ordre pour lui-méme ; aussi ne poursuit-elle le 
multiple et les parties distinctes que dans le tout qui les contient : 
« natura determinatur ad unum, et sic nullius rei per naturae necessi- 
tatem agentis intentio potest esse ad mulia ut distincta sunt ».1 

L’intelligence, au contraire, encore qu’elle puisse saisir les parties 
dans le tout, d’une facgon confuse, a comme propriété de résoudre le 
tout confus dans les parties distinctes : « potest etiam plura intendere 
ut distincta sunt, intendendo earum distinctionem et unumquodque 
secundum propriam rationem ; in quantum ex distinctione aliquorum 
ut distincta sunt, unus ordo resultat vel etiam absque ordine ».? 

La volonté et les vertus morales, comme la nature, sont plus ordon- 
nées qu’elles n’ordonnent activement et formellement : 4 cause de leur 
objet, le bien, elles n’envisagent pas la partie ou les parties abstraction 
faite du sujet et du tout ; mais plutdét, dans le tout et 4 travers lui. 


2° Le toucher et son « medium conjunctum ». Le toucher atteint 
son objet « per medium conjunctum, non per extraneum ».? Ce n’est 
plus seulement une partie ou mieux un accident extérieur qui sert 
de truchement 4 la sensation du toucher : la substance méme du vi- 
vant est comme au principe : (nam caro est medium in sensu tac- 
tus ».4 

Ce « medium conjunctum » du toucher n’est pas sans offrir quel- 
que analogie avec le « judicium per modum inclinationis » earactéristi- 
que du vertueux.' Ce dernier, en effet, ne juge plus, comme le savant, 
& partir de principes objectifs qui le mesurent comme de l’extérieur : 
c’est tout ’homme, avec sa volonté et ses dispositions affectives, qui 
est la régle, la mesure de son agir, le « medium conjunctum». De 
telle sorte que saint Thomas, 4 la suite d’Aristote, ne craint pas d’affir- 
mer que le vertueux est la régle et la mesure des actes humains.® 

Alors, en effet, que dans |’ordre des disciplines purement spécula- 
tives, le jugement définitif se prend par rapport aux choses et partant 
exige de rebrousser chemin, de résoudre toutes les conclusions dans les 
sens externes eux-mémes,’ la vérité des jugements de la prudence 
et de toutes nos élections se prend par conformité 4 l’appétit droit : 
ainsi la résolution se termine 4 l’intérieur méme du sujet. 


I.C. G., cap.50. 

. SYLVESTRE DE FERRARE, in idem, n.III. 
. In IT de Anima, lect.21, n.502. 

Tbid. 

. Ia, q.1, a.6, ad 3. 

. In III Ethic., lect.10, n.494. 

. De Ver., q.12, 2.3, ad 1 et 2. 


NOP ON 
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Aussi dans cet ordre du vrai pratique l’axiome de Blondel : 
« veritas est adaequatio mentis et vitae » comporte une part de vérité ; 
de méme |’aphorisme attribué 4 Platon : «il faut aller au vrai avec 
toute son 4me ». A ce sujet, une erreur fréquente consiste 4 trans- 
gresser ce plan, et 4 prétendre que sans cette référence a l’appétit, 
et par lui, 4 tout le sujet humain, les démonstrations les plus valables 
sont frappées de stérilité et d’impuissance. 

Cette intervention de l’appétit dans la vérité et la certitude pra- 
tiques donne au jugement « per modum inclinationis » un caractére 
indéniable de totalité. 

Comme le toucher (opposé en ceci 4 la vue), la volonté et les vertus 
morales qui sont au principe de ce jugement, sont manifestement 
plus enracinées dans le sujet que les vertus intellectuelles et l’intelligence. 

Il en est ainsi chaque fois que l’appétit rectifié ou non est au prin- 
cipe d’une adhésion quelconque de |’intelligence : qu’on songe 4 la foi 
surnaturelle. L’opinion elle-méme, fondée de soi sur un argument 
probable, quand, par accident, elle est motivée par une préférence 
affective, revét une stabilité subjective plus grande, en raison de |’en- 
gagement de tout le sujet. D’out la résistance obstinée, difficilement 
déracinable, de certains préjugés, voire méme de certaines hypothéses 
nées inconsciemment d’une connivence inavouée de l’appétit. II sur- 
vient alors, qu’en prénant un point de vue, ce ne sont plus, exacte- 
ment, les droits de la vérité qui sont revendiqués, mais bien plutdt 
Vappétit qui défend son bien ; de 1a le caractére quasi dramatique de 
certaines polémiques, qui sont, moins une confrontation d’idées qu’un 
affrontement d’appétits : l’enjeu étant moins la vérité que la survi- 
vance du sujet. C’est d’ailleurs la raison pour laquelle il arrive que 
Vévidence qui ravit l’assentiment de |’intelligence, attriste le sujet, 
comme le note si subtilement saint Thomas.! 

Ce caractére d’enracinement dans le sujet qui est propre aux 
vertus morales se rencontre aussi dans la prudence qui en dépend si 
intimement : saint Thomas explique ainsi le fait qu’elle soit moins 
sujette 4 l’oubli que la science.? 

La prudence, en effet, 4 cause de sa dépendance des vertus mora- 
les, qui lui fournissent la fin, principe dans l’ordre pratique, est enraci- 
née dans l’appétit élicite qui pourvoit au bien du tout. C’est pour- 
quoi le vrai qu’elle dénonce est un bien, qui par opposition au vrai de 
la science, n’intéresse pas la seule faculté appréhensive, mais un bien 
qui concerne tout l’homme. 

De plus la fin qui est au principe du discours prudentiel n’est pas 
la fin connue spéculativement, mais la fin possédée par l’appétit recti- 
fié, efficacement attaché au bien humain intégral. 


1. De Ver., q.22, a.5, ad 3. L’appétit déréglé peut méme entratner la haine de la 
vérité. Ja IIae, q.29, a.5. 
2. Ila ITae, q.47, 2.16. 
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Quand saint Thomas enseigne que « ea quae magna aestimamus, 
magis memoriae infigimus »! et qu’il suggére, comme aide-mémoire 
d’envelopper nos souvenirs de sentiments et d’affections, n’est-ce pas 
parce que l’intervention de l’appétit élicite, qui dit référence au sujet 
total, est principe d’une stabilité subjective tout 4 fait caractéristique ? 


3° Le toucher, moins noble, mais plus nécessaire. Le toucher, 
manifestement moins noble que la vue, est cependant plus nécessaire : 
« cum necesse est omne animal habere tactum, manifestum est quod 
solum per privationem hujus sensus, scilicet tactus, necesse est ani- 
malia mori. Hic enim sensus convertitur cum animalli. » ? 

Ainsi en est-il, proportionnellement dans l’ordre des vertus. 
Bien que moins nobles que les vertus intellectuelles, les vertus morales 
sont plus indispensables car elles rendent l’>homme bon «simpliciter »: 
« aliae virtutes intellectuales et prudentia, etsi sint principaliores 
quam morales quantum ad subjectum ; non tamen sunt principaliores 
quantum ad rationem virtutis, quae respicit bonum, quod est objectum 
appetitus».§ 

L’on pourrait dire que d’une certaine fagon les vertus morales 
sont convertibles avec le sujet, du moins sur le plan de la bonté. 
Il s’ensuit que ces vertus sont plus essentielles 4 l’homme que les 
vertus intellectuelles. 

Sans doute le mal de l’erreur qui contrarie |’intelligence spécula- 
tive dans la recherche de la vérité, est en soi un plus grand mal que 
le mal qui s’oppose directement au bien des vertus morales. Néan- 
moins l’erreur spéculative n’affectant qu’une partie de |’étre, est moins 
profonde que le mal moral qui contamine tout le sujet.‘ 

C’est pourquoi les vertus morales sont pour nous plus désirables 
que les vertus intellectuelles : la nature elle-méme incline plus forte- 
ment vers le nécessaire, non pas vers le plus noble.® 

Cette comparaison entre les vertus morales et le sens du toucher 
manifeste l’ordination des vertus morales au bien total de l’homme. 


1. Ja ITae, q.47, a.2, ad 3. 
2. In III de Anima, lect.18, 0.869. 
3. Ia IIae, q.61, a.1, ad 3. 


4. « Et sic falsitas est pejus quid in se quam malitia moralis ut istis virtutibus mora- 
libus praecise opponitur, quia tollit nobilius bonum in se : sed hujusmodi malitia moralis 
est pejus quid nobis, quia tollit nobis majora bona, quia magis necessaria et secundum quae 
dicimur boni simpliciter. » Caseran, In IIam ITae, q.161, a.5, n.VII. 

5. « Constat quod visus est nobilior quam gustus etiam ut tactus quidam. Et facta 
combinatione juxta illam regulam, scilicet gustus cum caecitate, et visus cum insensibilitate 
gustus, constat quod est eligibilior gustus cum caecitate quam visus cum insensibilitate 
gustus, quia gustus est nobis magis necessarius : et tamen visus est secundum se nobilior 
gustu et tactu. Et sic est in proposito : quod eligibilius. est bene moraliter agere cum 
falsitatein intellectu, quam veritas in intellectu cum malitia morali ; non quia melius in se, 
sed nobis.» Jbid., n. VIII. | 
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II. LES VERTUS MORALES ET LE MODE DE LA NATURE 


A. La nature principe de mouvement 


Le mot nature, on le sait, est susceptible de quatre acceptions : 


Secundum Philos. in 5 Metaphysic. nomen naturae primo impositum 
est ad significandum generationem viventium, quae dicitur nativitas. Et 
quia hujusmodi generatio est a principio intrinseco, extensum est hoc 
nomen ad significandum principium intrinsecum cujuscumque motus. Et 
sic definitur natura in 2 Physic. Et quia hujusmodi principium est formale 
vel materiale, communiter tam materia quam forma dicitur natura. Et 
quia per formam completur essentia iniuscujusque rei communiter essentia 
uniuscujusque rei, quam significat ejus difinitio, vocatur « natura ».! 


Le deuxiéme sens est celui du deuxiéme livre des Physiques : 
« natura est principium et causa motus et quietis ejus in quo est primo 
et per se et non secundum accidens ». 

Si nous retenons cette signification du mot nature, a parler stricte- 
ment, aucun accident ne peut étre appelé nature, ni méme la substance. 
« Nature » est ici réservé 4 la matiére et Alaforme. Mais « naturel » 
se dit et de la substance et de certains accidents — d’abord de la 
substance, puis d’un accident plus que d’un autre. 

Cependant nous pouvons dire de certains accidents qu’ils qualifient 
le sujet « ad modum naturae » quand ils déterminent et accroissent son 
inclination au mouvement : tout comme 1’on dit « ad modum substan- 
tiae » pour la substance et les formes accidentelles, prises abstraite- 
ment, en raison de Il’indivisibilité, qui leur est commune.’ 

Au premier abord il semblerait que ce soit le lot de tous les habitus 
et de toutes les vertus : c’est le propre de toutes les vertus, en effet, 
d’engendrer dans le sujet une inclination stable et ferme vers un objet 
déterminé. Etant le fruit d’actes plus ou moins nombreux, ils créent, 
entre la faculté et son objet, un proportionnement, une affinité natu- 
relle : 


Cujus ratio est quia consuetudo vertitur in naturam ; unde et habitus 
ex consuetudine generatur, qui inclinat per modum naturae. Ex hoc autem 
quod aliquis habet talem naturam vel talem habitum, habet propor- 
tionem determinatam ad hoc vel illud. Requiritur autem ad quamlibet 
cognitionem determinata proportio cognoscentis ad cognoscibile.* 


Est-ce 4 dire toutefois que la vertu intellectuelle puisse se préva- 
loir du « modus naturae » aussi proprement que la vertu morale? Si 


1. Ta, q.29, a.1, ad 4. 
2. Ia IIae, q.52, a.1 ; De Virt. in communi, q.unica, a.11. 
3. In II Metaph., lect.5, n.832 ; Ia ITae, q.56, 2.5, c. 
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l’on entend par « modus naturae » le fait d’une détermination « ad 
unum ), nous pourrions le concéder, du moins dans une certaine 
mesure. Par contre, si l’on entend « modus naturae » dans le sens 
d’une assimilation 4 la nature comme principe de mouvement, il faut 
réserver ce qualificatif aux vertus morales subjectées dans l’appétit. 
Saint Thomas le manifeste nettement chaque fois qu’il définit la vertu 
morale : 


dicitur moralis virtus a more, secundum quod mos significat quandam incli- 
nationem naturalem, vel quasi naturalem ad aliquid agendum. Et huic 
significationi moris propinqua est alia significatio, qua significat consuetu- 
dinem : nam consuetudo quodammodo vertitur in naturam et facit inclina- 
tionem similem naturali. Manifestum est autem quod inclinatio ad actum 
proprie convenit appetitivae virtuti, cujus est movere omnes potentias ad 
agendum.! 


Nous pouvons déceler la raison ultime de ce comportement 
différent des vertus intellectuelles et morales dans la nature méme des 
facultés qu’elles confortent : l’intelligence, de soi, n’est pas une cause 
active : le vrai qui la spécifie n’exerce, en tant qu’appréhendé, qu’une 
motion métaphorique. Comme la forme elle-méme, l’espéce inten- 
tionnelle n’est pas une cause efficiente, elle n’est que « ratio agendi » : 
« in movendo dicitur finis movere sicut ratio movendi ».? 

Par suite la science elle-méme ne saurait constituer dans le sujet 
qu’elle détermine une inclination active : 


scientia inquantum scientia, non dicit causam activam, sicut nec forma in 
quantum forma ; actio enim est ut in exeundo aliquid ab agente ; sed forma 
in quantum hujusmodi, habet esse in perficiendo illud in quo est, et 
quiescendo in ipso ; et ideo forma non est principium agendi nisi mediante 
virtute... Similiter etiam scientia significatur per hoc quod est aliquid 
in sciente, non ex hoe quod aliquid sit a sciente.® 


La volonté au contraire se définit dans la ligne de la causalité 
efficiente : 


comparatio voluntatis ad res est secundum quod competit eis motus, non 
autem comparatio intellectus ; et praeterea actus voluntatis est quaedam 
inclinatio in aliquid, non autem actus intellectus. Inclinatio autem est 
dispositio moventis secundum quod efficiens movet.* 


L’on congoit dés lors que les vertus morales, perfectionnant 
lappétit dans sa ligne propre, sont essentiellement ordonnées 4 l’agir, 
& l’usage lui-méme ; aussi le « modus naturae » leur appartient en 


1. Ja Ilae, q.58, a.1, ec. ; I Sent., dist.39, q.2, a.2, ad 4; III Sent., dist.33, q.2, a.3. 
2. De Ver., q.22, 2.12. 

3. De Ver., q.2, 0.14. 

4, De Ver., q.22, a.12. 


eee 
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propre : «(natura est principium motus, sicut dicitur in 2 Physic. 
Movere autem ad agendum proprium est appetitivae partis. Et ideo 
assimilari naturae in consentiendo rationi, est proprium virtutum quae 
sunt in vi appetitiva. »! 


B. La certitude de la nature et des vertus morales 


1° Certitudo cognitionis et inclinationis. Les considérations pré- 
cédentes peuvent apporter quelque lumiére sur un autre aspect des 
vertus morales qui les rapproche du mode de la nature. 

Saint Thomas assimile la certitude des vertus morales 4 celle de 
la nature : 


virtus est certior omni arte et etiam melior sicut et natura. Virtus enim 
moralis agit inclinando determinate ad unum sicut et natura. Nam 
consuetudo in naturam vertitur. 

Operatio autem artis est secundum rationem quae se habet ad diversa. 
Unde certior est virtus quam ars sicut et natura.” 


Affirmation assez étonnante, car le méme Docteur déclare ailleurs 
que l’art, procédant selon des voies déterminées, imite la nature et 
jouit d’une détermination et d’une infaillibilité qui ne semble pas 
- appartenir 4 l’ordre moral. 


Videbatur enim quibusdam quod natura non agat propter aliquid, 
quia non deliberat. Sed Philosophus dicit quod inconveniens est hoc 
opinari : quia manifestum est quod ars agit propter aliquid ; et tamen 
manifestum est quod ars non deliberat. Nec artifex deliberat in quantum 
habet artem, sed in quantum deficit a certitudine artis : unde artes certissi- 
mae non deliberant, sicut scriptor non deliberat quomodo debeat formare 
litteras. Et illi etiam artifices qui deliberant, postquam invenerunt certum 
principium artis, in exequendo non deliberant : unde citharaedus, si in 
tangendo quamlibet chordam deliberaret, imperitissimus videretur. Ex 
quo patet quod non deliberare contingit alicui agenti non quia non agit 
propter finem, sed quia habet determinata media per quae agit.* 


De plus saint Thomas enseigne que le péché arrive « ut in pluribus » 
dans l’ordre moral : dans |’ordre de l’art, au contraire, 4 cause de la 
détermination des procédés qui l’apparente 4 la nature, le péché 
arrive « ut in paucioribus ». 


Nam peccatum vel malum non accidit in actione naturae, nisi propter 
impedimentum superveniens illi causae agenti ; quod quidem non est nisi 
in paucioribus, ut sunt monstra in natura, et alia hujusmodi : in voluntariis 
autem magis videtur malum esse ut in pluribus quantum ad agibilia, licet 


1. Ia Ilae, q.58, a.1, 2.3. 
2. In IT Ethic., lect.6, n.315 ; III Sent., dist.26, q.2, a.4. 
3. Physe., II, c.8 ; Saint Tuomas, lect.14, n.8. 
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non quantum ad factibilia, in quantum ars non deficit nisi ut in paucioribus, 
imitatur enim naturam.! 


Avant d’accorder ces textes, écartons toute équivoque au sujet 
de la certitude en question dans le texte des Ethiques. Sans refaire 
une enquéte compléte sur les sens du mot certitude, rappelons que 
certitude implique essentiellement la détermination de |’intelligence 
«ad unum » : c’est la premiére acception. L’objet, susceptible de 
produire cette fermeté (certitudo materiae), et l’appétit naturel et 
élicite, capables d’y participer, sont secondairement appelés certains ; 
« dicendum quod certitudo primo et principaliter est in cognitione, 
sed per similitudinem et participative est in operibus naturae et vir- 
tutis. » ? : 

Quand saint Thomas parle de certitude plus grande pour les vertus 
morales que dans |’art, manifestement il s’agit de la certitude parti- 
cipée dans l’appétit élicite. 

Un passage du De Veritate ne permet aucune hésitation 4 ce 
sujet : 


virtus dicitur esse certior omni arte, certitudine inclinationis ad unum, non 
autem certitudine cognitionis ; virtus enim, ut dicit Tullius (2 lib. de 
Inventione) inclinat ad unum per modum cujusdam naturae : natura autem 
certius et directius pertingit ad suum finem quam ars ; et per hunc modum 
dicitur quod virtus est certior arte.® 


Il faut bien distinguer la certitude « per modum inclinationis » 
et la certitude de la connaissance. La difficulté provient du fait que 
ces deux certitudes appartiennent, a des titres divers et selon des degrés 
différents, 4 la science, et 41’art, 4 la prudence et aux vertus morales. 

En effet, pour autant que tout habitus est, dans une certaine 
mesure, une seconde nature, l’art, et méme la science participent dans 
une certaine mesure de la « certitudo inclinationis » : car le réle propre 
de habitus comme tel est de déterminer la puissance dans un sens 
précis : ’habitus des mathématiques, par exemple, vient déterminer, 
préciser l’inclination de |’intelligence capable naturellement de toute 
vérité qui ne déborde pas son objet propre, 4 savoir la quiddité abstraite 
des choses sensibles. Et l’habitus intellectuel engendre une telle 
inclination, une telle connaturalité que celui qui a été élevé, nourri 
dans les mathématiques, est enclin,.par nature, 4 tout juger dans le 
sens de son habitus : « quidam non recipiunt quod eis dicitur, nisi 
dicatur eis per modum mathematicum. Et hoc quidem convenit 
propter consuetudinem his qui in mathematicis sunt nutriti. » 4 


1. De Potentia, q.3, 2.6, ad 5. 

2. III Sent., dist.26, q.2, 2.4, ad 1. 
3. De Ver., q.10, 2.10, ad 9. 

4. In II Metaph., lect.5, 0.334. 
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De leur cété les vertus morales, encore que subjectées dans 
Vappétit, s’accompagnent d’une certaine évidence pratique qui fait 
que le tempérant voit, discerne ce qui est conforme ou non 4 son 
habitus : « sicut enim per alios habitus virtutum homo videt illud quod 
est sibi conveniens secundum habitum illum ; ita etiam per habitum 
fidei inclinatur mens hominis ad assentiendum his quae conveniunt 
rectae fidei et non aliis ».! 

Il demeure toutefois que la certitude « per modum inclinationis 
ad unum » se trouve parfaitement dans la nature, dans les vertus 
morales et dans la prudence, en tant que vertu enracinée dans |’appétit. 
Dans la science, l’art, et la prudence (envisagée comme vertu intellec- 
tuelle), si la « certitudo cognitionis » est plus forte, la certitude « per 
modum inclinationis » est par contre moins parfaitement réalisée. 
Il suffit pour le comprendre d’expliquer la raison fournie par saint 
Thomas au livre deuxiéme des Ethiques : « Virtus moralis agit incli- 
nando determinate ad unum sicut et natura. Nam consuetudo 
vertitur in naturam : operatio autem artis est secundum rationem 
quae se habet ad diversa. » ? 

Quel est au juste le sens de « secundum rationem quae se habet 
ad diversa »? Pour l’interpréter correctement, il est utile de con- 
fronter cet axiome avec cet autre plus extensif : « potentia est ad 
opposita, ad diversa, ad contraria ».* 


2° Agens per naturam et agens per intellectum et voluntatem. Le 
plus souvent saint Thomas réserve ces attributs 4 l’intelligence et aux 
vertus intellectuelles, et, parmi ces derniéres, la science et l’art sont 
spécialement dits « ad opposita ». 

Néanmoins, dans de nombreux passages, il les applique 4 la 
volonté : de telle sorte que ces notes «ad opposita, ad diversa, ad 
contraria », caractérisent l’« agens per intellectum et per voluntatem » 
par opposition 4 1’« agens per naturam ». 

Quelques précisions concernant ces deux agents sont requises pour 
Vintelligence du probléme posé au sujet du « modus naturae » dans les 
vertus intellectuelles et morales. 

Voici un texte capital : 


Voluntas et natura secundum hoc differunt in causando quia natura 
determinata est ad unum, sed voluntas non est determinata ad unum. 
Cujus ratio est quia effectus assimilatur formae agentis per quam agit. 


1. IIa Ilae, q.1, 2.4, ad 3; cf. Careran in idem. 

2. In IT Ethic., lect.6 n.315. 

3. In IX Metaph., lect.2, nn.1740-1755 ; Sent., dist. 45, q.1, a.3, solutio ; De malo, 
q.6, a.1, praererea ; De Ver., q.24, a.4, praeterea (1) ; IJ C. G., cap.66 (1) : De malo, q.16, 
a.5; Ia, q.79, a.12 ; Ja, q.83, a.1,¢; 2.2, c.; Ia Ilae, q.8,a.1,ad 17; Ia IIae, q.10, a.2, 
sed contra ; Ja IJae, q.14, a.6, sed contra ; Ja IIae, q.99, a.4, ad 3; IIa IIae, q.95, a.1 ; 
IITa, q.3, a.5, c. 
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Manifestum est autem quod unius rei non est nisi una forma naturalis, per 
quam res habet esse : unde quale ipsum est, tale facit. Sed forma per quam 
voluntas agit, non est una tantum sed sunt plures, secundum quod sunt plu- 
res rationes intellectae : unde quod voluntate agitur non est tale quale est 
agens, sed quale vult et intelligit illud agens. Eorum igitur voluntas 
principium est, quae possunt sic vel aliter esse. Eorum autem quae non 
possunt nisi sic esse, principium est natura.! 


L’agent naturel a comme «ratio agendi» la forme naturelle 
absolument une ; l’agent intellectuel et volontaire a comme <« ratio 
agendi » l’espéce intentionnelle voulue, aimée : or ces formes, n’étant 
pas recues naturellement, « compositive », dans le sujet, peuvent étre 
multiples : voila déj& un principe de diversité. 

De plus, comme le note Cajetan, l’effet est assimilé 4 la forme 
de l’agent et «ad modum per se illius in quantum est ratio 
agendi )).? 

Comme dans I|’agent naturel la forme physique est simultanément 
« ratio essendi » et « ratio agendi » (car il est agent « quia est »), il s’en- 
suit que le mode propre de la forme considérée en tant qu’étre est le 
méme que celui de la forme envisagée comme principe d’agir. Au 
contraire, dans l’agent intellectuel et volontaire, le principe c’est 
lespéce intentionelle voulue. 

Or l’espéce appartient 4 deux ordres bien distincts : en tant 
qu ’étre, elle a raison d’accident qui inhére dans ]’4me selon une certaine 
immatérialité ; en tant que représentation, elle dit relation 4 la chose 
connue et aimée. L’espéce est principe d’action selon sa fonction de 
représentation pratique, non pas en tant qu’accident spirituel. Et de 
méme que les propriétés de l’espéce spéculative, prise formellement, 
s’identifient avec celles de la chose représentée ; ainsi les attributs 
propres du principe d’agir d’un agent intellectuel et volontaire, qui se 
retrouvent dans son effet, sont ceux de l’idée directrice dérivant de 
intellect pratique et de la volonté libre. Comme |’indique Cajetan, 
ces attributs sont divers : « agens enim voluntarium conatur quantum 
potest, ut faciat quod vult, sicut, quando, ubi et quomodo vult, ut 
patet ».? 

Et, plus l’agent est puissant, plus aussi il est susceptible de pro- 
duire des effets multiples et variés : « quantum operans est virtuosius, 
tanto ad plures effectus se extendit ».4 

En outre, cette diversité n’est pas nécessairement, ni uniquement 
celle des choses produites, mais aussi, celle des modes de production : 
« Cum aliqua causa fuerit efficax ad agendum, effectus consequitur 


1. Ia, q.41, a.2 ; De Potentia, q.2, a.3 ; q.10, a.3, ad 4 et 5. 
2. Casetan, In Iam, q.41, a.2. 

3. Ibid., n. VIII. 

4. De Ver., q.24, a.1, ad 14. 
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causam non tantum secundum id quod fit, sed etiam secundum modum 
fiendi vel essendi. » ! 

Cette note est, de soi, tout 4 fait propre aux agents intellectuels 
et volontaires. En effet, l’agent naturel peut produire des effets 
divers, en ce sens qu’ils participent inégalement de la perfection de 
Vagent : cette diversité est accidentelle, car elle n’est pas voulue pour 
elle-méme, mais procéde plutét d’une déficience de la vertu active de 
Vagent : «ex debilitate virtutis activae in semine, contingit quod 
filius nascitur dissimilis patri in accidentibus quae pertinent ad modum 
essendi ».? 

Au contraire l’agent intellectuel et volontaire peut vouloir et 
poursuivre cette inégalité pour elle-méme. Alors que le premier tend 
toujours au meilleur, le second tempére et accommode sa vertu active 
selon la variété des effets qu’il veut produire de telle sorte qu’il peut 
faire parfaitement des ceuvres imparfaites. 


In hoc enim differt agens secundum necessitatem naturae ab agente 
secundum voluntatem, quod ab agente secundum necessitatem naturae 
effectus non potest sequi nisi secundum modum virtutis activae : unde 
agens quod est maximae virtutis non potest immediate producere aliquem 
effectum parvum, sed producit effectum virtuti suae proportionatum ... 

In agente autem per voluntatem non est sic. Nam agens per volun- 
tatem statim sine medio potest producere quemlibet effectum qui suam non 
excedat virtutem : artifex enim perfectissimus potest facere opus quod 
faciat artifex imperfectus.* 


Cette sorte de pouvoir discrétionnaire est l’apanage exclusif des 
agents intelligents et libres. 

Sans doute les animaux, grace a la connaissance sensible, s’élévent 
au-dessus du mode déterminé de la nature inanimée qui, ne possédant 
que la forme naturelle, ne peut d’aucune facon se porter vers la diver- 
sité des contraires.‘ 

Mais chacun des jugements divers de l’estimative est déterminé, 
irrévocable et entraine nécessairement l’appétit soit 4 l’amour ou a la 
haine ; soit au désir ou 4 la fuite. Méme si l’appétit animal n’est pas 
comme l’appétit naturel, déterminé 4 telle chose singuliére, chacune 
d’elle cependant, peut combler successivement le désir de l’animal. 
De telle sorte que la vie animale est comme une succession d’engage- 
ments complets nécessaires et absolus : pas de place pour la diversité 
du faire ou ne pas faire ; ou encore, faire de son mieux ou négligem- 
ment.§ 


. La, q.19, 4.8, ¢. 

Ibid. 

. IIT C. G., cap.99. 

. Ia IIae, 4.23, 2.4 ; Caspran, in idem, n.IV. 
. Ia IIae, q.18, 2.2 ; Caswran, in idem. 
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Cette diversité a un peu son analogue dans le discours successif 
de la vue : encore que la vue ne soit pas, de sa nature, déterminée 4 
telle couleur, chacune d’elle toutefois, sans référence 4 la couleur 
comme telle, sature successivement la puissance visuelle.! 

Cette doctrine sur l’agent intellectuel et volontaire semblerait 
bien indiquer que l’intelligence et la volonté sont également « ad 
opposita, ad diversa ». 

Pourquoi alors n’en serait-il pas de méme des vertus qui perfec- 
tionnent ces deux facultés ? 

Dans le dessein de mieux faire saillir ce qui appartient en propre 
a chacune d’elles, il convient de voir comment étre « ad opposita et 
ad diversa » convient 4 l’intelligence, 4 la science, 4 l’art, 4la volonté, 
& la prudence et aux vertus morales. 


3° Comment V'intelligence, la science et l'art sont « ad opposita ». 
L’intelligence, grace 4 son mode spirituel de recevoir les espéces repré- 
sentatives des choses, connait, par une méme science les entités oppo- 
sées, soit d’opposition privative, comme la cécité par la vue ; soit 
d’opposition contraire comme |’amer par le doux, le noir par le blanc. 


Nam scientia, quae est potentia rationalis, est quaedam ratio rei scitae 
inanima. Eadem autem ratio rem manifestat et ejus privationem, licet non 
similiter ; quia primo manifestat eam rem existentem, per posterius autem 
ejus privationem. Sicut per rationem visus per se cognoscitur ipsa visiva 
potentia, ex consequenti vero caecitas ; quae nihil aliud est, quam ipsa 
carentia visus in eo quod natum est habere visum. 

Unde necessarium est, si scientia est quaedam ratio rei scitae in anima, 
quod eadem sit scientia contrariorum.? 


Et comme |’opposition privative fonde l’opposition contraire, par 
le méme procédé de négation, |’intelligence saisit la diversité des con- 
traires. 


Diversitas autem secundum speciem semper habet diversitatem 
naturalem concomitantem : sicut in speciebus colorum unus est perfectior 
altero, et similiter de aliis. Et hoc ideo quia differentiae dividentes genus 
sunt contrariae. Contraria autem se habent secundum perfectum et 
imperfectum : quia principium contrarietatis est privatio et habitus.* 


Il s’ensuit que l’intelligence et la science sont « ad opposita » 
dans ce sens que par elles, l’homme peut faire ou ne pas faire ; faire le 
bien ou le mal. 


Sed quia scientia est ad opposita, est enim bonorum et malorum, ideo 
oportet aliquid adhue addere in quo perficiatur ratio causae ; et hoc est 


1. De Ver., q.11, a.1, ad 12. 
2. In IX Metaph., lect.2, n.1790. 
3. Ia, q.75, a.7 ; De Malo, q.1, a.1, ad 2; Ia, q.48, a.1, ad 1. 
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voluntas quae determinate accipit unum ex duobus quae scit vel quae 
potest.! 


Notons que par bien et mal il ne s’agit pas encore du bien et du 
mal moral. De plus le mal, la privation, n’est que l’objet secondaire 
de l’intelligence et de la science : « quia et hoc, ut jam dictum est, est 
de ratione rei scitae in anima, quae est unius oppositorum secundum 
se, et alterius secundum accidens ».? 

Ces précisions concernant la science s’appliquent aussi 4 l’art, 
plus intellectuel que la prudence. 


Si enim arca quae est in mente artificis, esset forma materialis habens 
determinatum esse, non inclinaret, nisi secundum modum suum deter- 
minatum quem haberet ; unde non remaneret artifici liberum arbitrium 
facere domum vel non facere, vel facere sic, vel aliter. Sed quia forma 
domus in mente artificis est ratio domus absoluta, non se habens, quan- 
tum est de se, magis ad esse quam ad non esse, nec ad sic quam ad aliter esse, 
respectu accidentium dispositionum domus ; remanet artifici libera inclinatio 
respectu domus faciendae vel non faciendae.* 


De fait, le médecin peut, par son art, produire la santé et la 
maladie.‘ 

Par la science et l’art, l’>homme est « ad contraria » dans ce sens 
qu’il peut faire, de son habitus, un bon ou un mauvais usage moral. 
Mais ici il faut bien distinguer l’indétermination de la science et de 
Vart, face au bien moral du sujet, de la détermination de ces mémes 
habitus vis-4-vis de leur objet spécificateur. En effet, la science 
comme I’art lui-méme sont des déterminations de l’intelligence au vrai 
qui est le bien propre de cette faculté. Aussi est-il impossible que ces 
vertus intellectuelles soient principes élicitifs d’actes faux. 


Cum aliquis habens artem operatur malum artificium, hoc non est 
opus artis, immo est contra artem ; sicut etiam cum aliquis sciens verum 
mentitur, hoc quod dicit non est secundum scientiam, sed contra scientiam. 
Unde sicut scientia se habet semper ad bonum ut dictum est, ita et ars : 
et secundum hoc dicitur virtus. In hoc tamen deficit a perfecta ratione 
virtutis quia non facit ipsum bonum usum, sed ad hoc aliquid aliud requi- 
ritur : quamvis bonus usus sine arte esse non possit.® 


Remarquons & ce sujet, que les habitus intellectuels sont plus 
déterminés et infaillibles que l’intelligence : sans doute, cette derniére 
est ordonnée au vrai de telle sorte que le faux ou mieux |’erreur n’est 


= 


. I Sent., dist.45, q.1, a.3 ; Ia, q.14, a. 8; De Ver., q.2, 0.14. 
. In IX Metaph., lect.2, n.1790. 

. De Ver., q.23, a.1. 

. In IX Metaph., lect.2, n.1790. 

. Ia Ilae, q.57, a.3, ad 1. 
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méme pas son objet partiel : « non autem pertinet ad rationem alicujus 
potentiae quod deficiat in suo actu : sicut non pertinet ad rationem 
visivae potentiae quod aliquis obscure videat » :! cependant l’intelli- 
gence demeure «ad opposita », car elle peut défaillir : la science et 
art, au contraire, ne peuvent éliciter l’erreur et étre au principe d’une 
ceuvre défectueuse. Mais si tout acte qui procéde de la science et de 
Vart est déterminément bon et vrai pour l’intelligence, il demeure 
toutefois qu’il ne perfectionne pas pour autant le sujet humain total : 
vis-a-vis du bien moral les vertus purement intellectuelles sont mani- 
festement indifférentes au bien ou au mal. « Potest grammatica 
perfectissima blaphemare Deum. » ? 

Méme 4 l’endroit d’un usage correct et droit, dans la ligne propre 
de leurs objets respectifs, la science et l’art sont d’une certaine maniére 
« ad opposita ». 

De toute évidence, comme nous venons de le voir, quand il se 
sert de son habitus, ni le savant ni l’artiste ne peut errer dans la 
ligne propre ot s’exerce son expertise. Mais, comme la science et l’art 
ne donnent que la faculté de bien agir il arrive que le savant et l’artiste 
peuvent procéder a l’encontre des régles établies par leurs disciplines. 

Sans doute, le vertueux peut, lui aussi, défaillir, car son habitus 
le laisse libre. Il] faut toutefois ne pas oublier une différence capitale : 
les vertus morales, subjectées dans l’appétit, inclinent, de leur nature 
méme, au bon usage ; les vertus intellectuelles, dans la mesure ot 
elles n’impliquent pas de dépendance vis-a-vis de l’appétit, ne peuvent 
incliner au bon usage, méme en ce qui concerne leur domaine respectif : 
car l’usage, comme tel, reléve de l’appétit. 


Et sic differentia in proposito habituum est, quod quidam habitus sunt 
perfectivi potentiarum absolute in ordine ad sua opera ; et hoc vocatur in 
littera quod dant facultatem faciendi opus bonum ; sed non perficiunt 
easdem potentias ut stant sub voluntate utente. Et istae sunt artes et 
scientiae, quarum non interest perficere usum, neque in voluntate imperante 
neque in potentiis exequentibus ut sic. Quidam vero habitus perficiunt 
potentias non solum absolute, sed etiam ut usuales, sive imperative, sive 
executive. Et hi sunt virtutes morales.’ 


4° La volonté et Vétre «ad opposita». A la suite de saint Jean 
Damascéne, saint Thomas distingué deux actes dans la volonté : la 
« simplex voluntas » et la « voluntas ut ratio ». La premiére coincide 
avec l’intention de la fin : la seconde, avec l’élection des moyens. 

Le premier mouvement reléve de la volonté considérée « ut natura 
quaedam », et comme la nature, la volonté agit alors d’une facon 


1. De Malo, q.16, a.5, c. 
2. CaseTan, in Ia ITae, q.57, 2.3. 
3. CaseTAN, in Ia ITae, q.56, 2.3, n.III. 
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absolue, directe et nécessaire : (nam in finem fertur simpliciter et 
absolute, sicut in id quod est secundum se bonum ».! 

Par contre, la « voluntas ut ratio » (ainsi appelée parce qu’elle est 
dans l’appétit, le corrélatif de la fonction proprement discursive de la 
raison), est sujette 4 l’indétermination et 4la diversité : « ad rationem 
liberi arbitrii pertinet quod in diversa possit ». 

Et saint Thomas, aprés avoir montré que la liberté est tout A fait 
propre aux créatures intellectuelles, distingue trois modes selon lesquels 
la volonté libre est susceptible de tendre au divers. 

« Uno modo secundum differentiam rerum quae eliguntur propter 
finem.» En effet, sila fin est une, nécessaire, les moyens pour l’attein- 
dre sont d’autant plus nombreux et indéterminés que la fin est plus 
élevée et plus universelle. 

« Secunda autem diversitas in quam liberum arbitrium potest, 
attenditur secundum differentiam boni et mali.» Cette diversité, loin 
d’étre essentielle 4 la volonté libre, est plutét l’indice d’une nature 
imparfaite. 

Tertia autem diversitas in quam liberum arbitrium potest, attenditur 
secundum differentiam mutationis... quae consistit in hoc, quod aliquis 
illud idem et pro eodem tempore non velit quod prius volebat, aut velit 
quod prius volebat. Et haec diversitas non per se pertinet ad rationem 
liberi arbitrii, sed accidit ei secundum conditionem naturae mutabilis.? 


Si nous écartons les deux derniéres diversités, comme étant 
extrinséques et adjacentes 4 la volonté libre envisagée dans sa ligne 
formelle, seule la diversité qui résulte d’un choix entre deux biens 
utiles, est perfective de la volonté. 

Encore faut-il remarquer que dans cette diversité que comporte 
le choix, l’élection survient 4 la volonté en vertu d’une certaine parti- 
cipation de la raison : « Est tamen electio actus voluntatis non abso- 
lute, sed in ordine ad rationem, eo quod in electione apparet id quod est 
proprium rationis, scilicet conferre unum alteri vel praeferre : quod 
quidam in actu voluntatis invenitur ex impressione rationis.»* La 
volonté, en effet, de soi, est aveugle : par suite son mode propre de 
tendre au bien est trés apparenté 4 celui de la nature. 


5° Les vertus morales, la prudence et l’étre «ad opposita». Les 
vertus morales subjectées dans l’appétit participent de ce caractére 
direct, absolu et déterminé qui constitue la physionomie propre de la 
volonté. Elles engendrent dans le sujet une inclination, une pro- 
pension, une connaturalité au bien humain, de la force, de la justice et 
de la tempérance. 


1. IIIa, q.18, 2.3 ; Ta, q.83, 2.4. 
2. De Malo, q.16, a.5. 
3. De Ver., q.22, a.15. 
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Mais cette inclination est déterminée 4 plusieurs titres : 

a) elle exclut la diversité provenant d’un bon ou d’un mauvais 
usage : car l’usage est un élément essentiel aux vertus morales ; 

b) elle exclut la diversité provenant du faire ou du ne pas faire : 
car l’omission, dans l’ordre moral, est trés souvent un péché : si le 
médecin qui refuse de pratiquer son art reste médecin, le tempérant 
qui refuse de pratiquer la tempérance, perd la tempérance, ou du 
moins s’expose & la perdre ; 

c) de soi, elle ne comporte pas intrinséquement la diversité prove- 
nant de la multiplicité des moyens utilisés en vue de parvenir 4 la fin : 
c’est la le propre de la prudence envisagée comme vertu intellectuelle : 
« virtus moralis per modum naturae intendit pervenire ad medium : 
sed quia medium, secundum quod medium, non eodem modo invenitur 
in omnibus, ideo inclinatio naturae, quae semper eodem modo operatur, 
ad hoc non sufficit, sed requiritur ratio prudentiae ».} 

Sous cet aspect la prudence est formellement et activement « ad 
opposita, ad diversa » et pour autant, elle s’éloigne de la nature et de 
Vappétit. Cette souplesse et cette indétermination est l’apanage 
exclusif de la créature raisonnable : l’altitude et l’amplitude du bien 
humain répugne, de sa nature, 4 la détermination naturelle desmoyens 
de réalisation. 

C’est pourquoi l’homme ne saurait, dés sa naissance, étre pourvu 
de jugements naturels tout faits. 


Alia animalia habent aestimativam naturalem determinatam ad aliqua 
certa : et ideo sufficienter potuit eis provideri a natura aliquibus certis 
auxiliis ; non autem homini, qui propter rationem est infinitarum concep- 
tionum. Et ideo loco omnium auxiliorum quae alia animalia naturaliter 
habent, habet homo intellectum qui est species specierum et manus quae 
sunt organum organorum, per quas potest sibi praepare omnia necessaria.” 


Toutefois la prudence encourt, d’une certaine fagon, le « modus 
naturae », 4 cause de son enracinement dans |’appétit rectifié. Aussi, 
comme les vertus morales, elle incline 4 l’usage et au bon usage moral ; 
c’est pourquoi, loin de s’arréter au jugement, la prudence se consomme 
dans l’¢mperium.? 

Par suite, en plus de la « certitudo cognitionis » la prudence 
posséde, dans une certaine mesure, la « certitudo inclinationis », tout 4 
fait propre aux vertus subjectées dans l’appétit. 

En outre, comme la vérité pratique de la prudence se prend par 
sa conformité 4 l’appétit rectifié, la fermeté et l’infaillibilité du juge- 
ment prudentiel, sont fondées sur la certitude de tendance des vertus 
morales. 


1. IIa ITae, q.47, 2.2, ad 3. 
2. Q. D. de Anima, q.unica, a.8, ad 20 ; Ia, q.76, 2.5, ad 4; Ia, q.91, 2.3, ad 2. 
3. IIa ITae, q.47, a.8 et 13. 
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Notons que l’infaillibilité du jugement prudentiel est absolue et 
universelle : dés que l’intention est droite, le jugement quis’y conforme 
est pratiquement vrai et absolument certain méme s’il y a erreur spécu- 
lative. Par contre, si habitus de science spéculative ne peut étre 
principe d’une fausse conclusion, il arrive souvent que l’homme se 
trompe, croyant démontrer, alors qu’il n’en est rien : il ne jouit alors 
que d’une apparence de certitude : « tamen frequenter in hoc homo 
fallitur, quod putat esse demonstrationem quod non est ».? 

L’on objectera peut-étre que l’inclination déterminée au bon usage 
est tout 4 fait propre aux agents naturels. 

Dans son commentaire du de Anima d’Aristote, Cajetan, expli- 
quant la maniére d’opérer des puissances (il s’agit des facultés et des 
habitus intermédiaires entre la substance et l’opération) oppose 
nettement la détermination des agents naturels et l’indétermination 
des agents intellectuels et volontaires. 


Cum enim potentia et actus sint conditiones rerum non accidentales, 
sed substantiales, consequens est quod juxta rerum in quibus sunt naturas, 
modificentur. Et hine est quod potentia haec aliter in intellectu, aliter in 
sensu, aliter in natura, nata est exire in actum.? 


Regues dans une nature absolument déterminée, les facultés des 
étres dépourvus de connaissance, 4 moins d’empéchements extrinsé- 
ques, inclinent infailliblement et sans retard, le sujet 4 des opérations 
déterminées. 


In natura namque modificatur naturalitate, et propterea ab ipso suo 
intrinseco, remotis impedimentis statim exit in actum, ut patet in potentia 
levis respectu esse sursum : natura enim est principium ejus in quo est.. .* 


Par contre, les facultés et les habitus qui perfectionnent une 
nature intelligente et libre, encourent une certaine indétermination 
positive : méme dégagés de tout empéchement, les habitus, quels qu’ils 
soient, n’agissent, ne passent 4 l’acte que si la volonté les y applique. 

In intellectu autem modificatur intellectualitate, et propterea non ab 
ipso intrinseco suo per modum naturae sed ab appetitu intellectivo qui est 
voluntas, deductis impedimentis, statim exit in actum : potentia enim 
rationalis a prohaeresi determinatur ; et ideo habitus est quo quis operatur 
cum vult et non cum est absolute.‘ 


Et si tous les habitus, méme les vertus morales et la prudence, sont 
au pouvoir de la volonté (utitur quando vult, est de la définition de tout 
habitus) il semble bien que le « modus naturae » leur répugne. 


1. In Boethium de Trinitate, q.3, a.1, ad 4. 

2. Casetan, In De Anima Arist., éd. Coquelle, tom.u, p.148; Caseran, in Iam, 
Git’, a1) DLT. 

3. Casetan, in De Anima, p.158. 

4, Ibid., p.159. 
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Manifestement, quand saint Thomas enseigne que les vertus 
morales et la prudence, en plus de donner la faculté de bien agir, 
assurent un bon usage, il n’entend pas signifier que ces habitus contrai- 
gnent la volonté, ou la fixent immuablement dans le bien (ce qui se 
réalise toutefois pour la lumiére de gloire) ; l’assimilation au mode de 
la nature, dans le cas des vertus morales et des vertus soumises 4 
V’appétit, se vérifie en ceci que ces derniéres, comme les facultés natu- 
relles, comportent intrinséquement une propension 4 Vusage et au 
bon usage. 


Unde differentia consistit, quod ars ex sua ratione non inclinat volun- 
tatem aut aliquam potentiam ut substat voluntati, ad usum grammaticae : 
quia nec respicit voluntatem aut potentiam sic. Moralis autem virtus ex 
propria ratione inclinat voluntatem ad rectum sui usum : quamvis voluntas 
non sequatur quandoque hujusmodi inclinationes habituum.’ 


C’est pourquoi dans l’ordre moral le « peccat volens » est plus 
coupable que l’artiste qui commet délibérément une faute.? 

La réponse aux difficultés proposées précédemment confirmera 
cette doctrine. 

La premiére objection concerne le caractére indélibéré et direct 
de l’art, dont les voies déterminées et certaines l’apparentent. aux 
processus naturels. 

Signalons 4 ce propos que les vertus morales et la prudence, quand 
elles sont parfaitement possédées et profondément enracinées dans 
V’homme, sont principe d’actes d’une certaine maniére indélibérés. 
La délibération, en effet, comporte deux éléments : « Perceptionem 
rationis cum certitudine judicii de eo de quo fit deliberatio ; et sic 
potest esse in instanti in eo in quo non est dubitatio de agendis... 
Potest etiam dicere discussionem sive inquisitionem : et sic importat 
discursum quendam, unde non potest esse in instanti. » * 

Au sens tout 4 fait strict, il y a délibération actuelle et formelle, 
quand la détermination du jugement et de l’élection est consécutive 4 
une enquéte, 4 une recherche : « nam deliberatio nihil est aliud quam 
quaedam discursio et quodammodo mobilis consideratio ».4 

En conséquence tout acte de vertu morale sera dit indélibéré dans 
la mesure ott la détermination de l’élection ne procéde pas d’une 
enquéte actuelle de la raison pratique. Et de méme que I’artiste qui 
posséde parfaitement son art s’applique A l’ceuvre sans étre contraint 
de chercher les moyens de réalisation ; ainsi le vertueux, fermement 
fixé dans le bien, peut, trés souvent:du moins, se déterminer prompte- 


1. Caseran, in Iam ITae, q.56, 2.3 n.IV. 
2. Ila IIae, q.47, a.6. 

3. De Ver., q.29, a.8, ad 1. 

4. De Malo, q.7, 2.5, ¢. 
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ment, sans recourir toujours 4 la délibération actuelle du conseil : ce 
qui se produit surtout « in repentinis ». 


Ab habitu enim est magis operatio, quanto minus est ex praemedita- 
tione : praemanifesta enim, id est praecognita, aliquis praliget ex ratione et 
cogitatione sine habitu : sed repentina sunt secundum habitum. Nec hoc 
est intelligendum quod operatio secundum habitum virtutis possit esse 
omnino absque deliberatione, cum virtus sit habitus electivus ; sed quia 
habenti habitum jam est in ejus electione finis determinatus ; unde quando- 
cumque aliquid occurrit ut conveniens illi fini, statim eligitur, nisi ex aliqua 
attentiori et majori deliberatione impediatur.! 


C’est ce que Cajetan appelle un acte virtuellement délibéré : 
aussi met-il une parité compléte entre les vertus intellectuelles d’art 
et les vertus morales.’ 

Notons aussi que plus la vertu s’affermit dans l’homme, plus aussi 
diminuent les hésitations de la raison pratique. Cette détermination 
n’offusque en rien les vertus morales, car |’élection qui leur est propre, 
n’est pas de sa nature attachée au discours de la raison pratique. 

Bien plus, une des fonctions des habitus consiste précisément a 
connaturaliser le sujet 4 son objet, de telle maniére qu’il puisse agir 
avec promptitude et délectation. 


Habitibus virtutum indigemus ad tria. Primo ut sit uniformitas in 
sua operatione... Secundo ut operatio perfecta in promptu habeatur ; 
nisi enim potentia rationalis per habitum aliquomodo inclinetur ad unum, 
oportebit semper, cum necesse fuerit operari praecedere inquisitionem de 
operatione ; sicut patet de eo qui vult considerare nondum habens scientiae 
habitum, et qui vult secundum virtutem agere habitu virtutis carens.. .* 


Cette promptitude 4 faire le bien oppose nettement le tempérant 
au continent. Par contre, l’>homme vicieux est comme une imitation 
renversée du vertueux : les deux agissent avec une certaine infaillibilité, 
une certaine promptitude qui les rapprochent du « modus naturae ». 

Ces derniéres remarques renferment la solution qui peut étre 
proposée pour résoudre une deuxiéme difficulté. 

Il s’agit d’une infaillibilité plus grande dans les choses de l’art 
que dans le domaine de la morale : 


In voluntariis autem videtur malum esse ut in pluribus quantum ad 
agibilia, licet non quantum ad factibilia, in quantum ars non deficit nisi ut in 
paucioribus, imitatur enim naturam.‘ 


1. De Ver., q.24, a.12, c. 

2. CaseTan, in IIam ITae, q.88, a.1, nn.V-VI. 
3. Q. D, de Virt. in communi, q.unica, a.1, c. 
4, De Potentia, q.3, a.6, ad 5. 
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Notons tout d’abord que saint Thomas, 4 la fin de la méme 
réponse poursuit ainsi: «Sed tamen sequens appetitum rationis in 
pluribus bene se habet, et non nisi in paucioribus male. » ! 

Dans les Sentences ?, le saint Docteur nous fournit une doctrine 
plus détaillée concernant la fréquence du mal dans les diverses natures. 
Aprés avoir expliqué que le mal arrive « ut in paucioribus » dans les 
créatures irraisonnables et chez les anges, il envisage la nature humaine, 
essentiellement composée, selon deux aspects bien distincts : « vel 
secundun totam latitudinem speciet » ; il concéde alors que le mal 
arrive (ut in pluribus » car la plupart vivent selon la vie sensible qui 
comporte un plus grand nombre d’opérations se rapportant 4 des biens 
plus propertionnés Al’homme. « Vel potest considerare aliquodindivi- 
duum illius speciet » : entendu dans ce second sens, ce qui convient 
4 la nature concréte, A tel individu, arrive le plus souvent. 

En effet si le sujet singulier est vertueux il poursuit « ut in plu- 
ribus » le bien moral conforme A ses dispositions ; s’il est vicieux, 
attaché habituellement aux biens sensibles, auxquels il s’est inféodé et 
comme identifié par le poids de l’amour, il se porte vers eux, avec une 
certaine infaillibilité. 

Ainsi, de toute fagon, les déterminations qui ont leur siége dans 
Vappétit inclinent le sujet 4 agir avec une certitude analogue A celle 
qui régit le comportement des étres naturels. 

fe JASMIN Bouay. 
(A suivre.) 


1. De Potentia, q.3, a.6, ad 5. 
2. IT Sent., dist.1, q.1, a.1, ad 3. 
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Abstraction from Matter * 


XIV. SOME MEANINGS OF THE WORD ‘ ABSTRACTION ’ 


Having examined the word ‘ matter ’ in ‘ abstraction from matter ’ 
we must now turn to ‘ abstraction.’ Like the Greek term aphairesis, 
the Latin abstractio, from ab and trahere, meant the process of drawing 
one thing away from another, as to pull an apple from a tree, or hew 
stone from stone. 


1. ‘ Abstraction’ is an analogous term 


By extension, this term is applied to knowledge. I can taste an 
apple without seeing it, or see it without tasting. In reality the apple 
has both colour and flavour. To perceive the one without the other 
is to abstract. The same term acquires a new meaning again when 
applied to understanding. For of objects which in reality are together, 
one may be considered separately, so long as the understanding of one 
part or aspect of the thing is not essential to an understanding of the 
other. For instance, Socrates is stout, the husband of Xanthippe, and 
a player of the flute. In his particular case all these things go together, 
so that it would be false to say that he is stout but not a husband, stout 
and husband but not a player of the flute. Yet the mind can consider 
each of these attributes of Socrates, one apart from the other, for a man 
can possess one of them without the other. In other words, our mind 
can be brought to bear upon one of them, abstracting from the other, 
even though the latter be in fact conjoined to the former. If this 
were not so it would be false to say that Socrates is a husband without 
saying that he is stout, or that he lives in Athens, and so forth. 

Now there is still another way the mind performs abstractions, 
namely, when something can be considered apart from something else 
because the one is prior to the other, eventhough in subject they be one 
and the same thing. For instance, I can consider man as an animal, 
abstracting from the fact that he is an animal of a very special kind ; 
and I can consider man without considering this one who is Socrates. 
But I cannot conceive man without conceiving animal, nor this man 
without conceiving man. Animal is prior to man inasmuch as an 
animal is not necessarily a man, even as a man is not necessarily 
Socrates. Both examples convey abstraction of universal from 
particular. In the first case we abstract a universal, animal, from a 
less universal, man ; in the second, the particular is a singular. It is 
likewise called abstraction of the whole from the subjects or ‘ subjective 


* See the first part of this study in Laval théologique et philosophique, Vol. XIII, 1957, 
n° 2, pp.133-196. 
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parts’ of which it can be said. (This term ‘ part’ is an analogical 
term, for Socrates is not part of man in the sense that his head is part 
of the whole that is Socrates ; nor is horse a part of animal in this early 
sense of part.) 

The term ‘ abstraction,’ then, is plainly an analogical one. It has 
a further meaning still in the special case of mathematics. Just as we 
can consider animal without man, and man without Socrates, we can 
also consider quantity without the qualities that attend it. This is 
seen in the fact that we grasp and define numbers, point, line, surface 
and volume without the sensible qualities that quantity is subject to 
in nature. The reason, already mentioned, is that quantity is prior 
to sensible quality, as surface is to colour. Now, although we may 
consider quantity apart from sensible quality, we do not mean that it 
can also be that way, in a state of separation from sensible matter, 
outside the mind. 

At this juncture a question is raised concerning the value of such 
abstraction as to truth. For if in nature there is no such thing of 
which we can verify the exact kind of triangle we define in geometry, 
nor the kind of homogeneity and unity required by number theory, 
how can we say anything true of triangle when truth is defined by the 
conformity of mind with whatis? If I say that Socrates is seated, and 
he is seated, what I say is true. But when I say that the plane triangle 
has its three angles equal to two right angles, how can this be true if a 
figure of that kind does not exist somewhere in the sense that Socrates 
exists ? 


2. Some Meanings of ‘ existence’ 


Two things are to be considered in connection with this problem. 
First, that the terms ‘ to be,’ ‘ being,’ and ‘ existence,’ each have several 
meanings, as we noted on an earlier page. If we take ‘ being’ for 
‘what is,’ then both ‘ what’ and ‘is’ each have several meanings. 
The single word ‘ what’ can be used to stand for the diverse things 
that Socrates is, according to what is intended by the questions we may 
ask about him, such as ‘ What ishe?’ ‘ Whatishissize?’ ‘ Whatis 
his disposition?’ ‘ What is his civil status?’ ‘ What is he doing?’ 
and soforth. Accordingly, ‘ is’ will not mean the same in the answers 
to these questions. ‘ What’ will again mean diverse things in the 
following questions and their answers : ‘ What is a billiard ball?’ 
‘What is it made of?’ ‘ What is it for?’ ‘What made it?’ The 
adequate and proper reply to the first of the questions must include the 
answers to all of them. Now, what a billiard ball is made of, what its 
shape is, what it is made for, and what made it are plainly far from 
being the same what. 

The term ‘is’ or ‘ exists’ has likewise different meanings in the 
statements : ‘ Socrates exists,’ ‘ Man exists,’ .‘ The equilateral triangle 
exists,’ ‘There is an equilateral triangle in the mind of Socrates,’ 
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‘ There is a relation of reason called genus,’ ‘ Some things are nothing 
at all,’ ‘ Whatever is impossible is impossible’, etc. Accordingly, 
‘ being ’ can be said of all these things ; whether they be thing or not 
thing, for ‘ thing’ too has a large number of meanings. 

To make plain what is intended by existence in connection with 
the abstract subjects of mathematics it will do to single out only a few 
of these meanings. ‘ Socrates 7s,’ i.e. ‘ exists,’ means that an individual 
called Socrates is alive. ‘ Man 7s an animal’ implies that this is true 
whether there be an individual instance of the kind or not. ‘ Man 
exists ’ will be true if there is at least one individual, such as Socrates, 
who ‘ exists’ in the first sense. But in ‘ Man is an animal,’ neither 
‘man’ nor ‘animal’ stand for individuals, nor for collections of 
individuals ; ‘is’ stands for a composition made by our mind and true, 
regardless of whether ‘ Man exists’ be trueornot. ‘ Therezsatriangle 
with three equal sides ’ means that we can construct such a triangle ; 
it does not imply that such a triangle exists as in ‘ Socrates exists’ or 
‘Man exists.’ ‘ One centaur 7s faster than another’ refers to some- 
thing that cannot exist outside the imagination —a pure fiction. 
That there are fictions would be false if intended to mean that they are 
in the way ‘ Socrates is,’ ‘ Man is,’ or ‘ The equilateral triangle exists.’ 
‘There zs a logical relation of genus,’ merely means that our mind, 
comparing terms such as ‘ animal’ to ‘man,’ or ‘ plane figure’ to 
‘ triangle,’ forms a relation of one to many, such that the more universal 
term can be said of things which differ in kind. Though remotely 
based upon what is outside the mind, such relations cannot be outside 
it. Asin the case of mathematical subjects, ‘ existence ’ is here related 
to our way of understanding.'! Finally, even negation, as in ‘ non- 
being 2s non-being,’ has being in still another sense of this term.? 


1. “...Ipsa conceptio intellectus tripliciter se habet ad rem quae est extra animam. 
{a] Aliquando enim hoc quod intellectus concipit, est similitudo rei existentis extra animam, 
sicut hoc quod concipitur de hoe nomine ‘‘ homo” ; et talis conceptio intellectus habet 
fundamentum in re immediate, inquantum res ipsa, ex sua conformitate ad intellectum, 
facit quod intellectus sit verus, et quod nomen significans illum intellectum proprie de re 
dicatur. [b] Aliquando autem hoc quod significat nomen non est similitudo rei existentis 
extra animam, sed est aliquid quod consequitur ex modo intelligendi rem quae est extra 
animam ; [i] et hujusmodi sunt intentiones quas intellectus noster adinvenit ; sicut signi- 
ficatum hujus nominis “ genus ”’ non est similitudo alicujus rei extra animam existentis ; 
sed ex hoc quod intellectus intelligit animal ut in pluribus speciebus, attribuit ei intentionem 
generis et hujusmodi intentionis licet proximum fundamentum non sit in re, sed in intellectu, 
tamen remotum fundamentum est res ipsa. Unde intellectus non est falsus, qui has 
intentiones adinvenit. [ii] Et simile est de omnibus aliis qui consequuntur ex modo intelli- 
gendi, sicut est abstractio mathematicorum et hujusmodi. [c] Aliquando vero id quod 
significatur per nomen, non habet fundamentum in re, neque proximum, neque remotum, 
sicut conceptio chimerae : quia neque est similitudo alicujus rei extra animam, neque 
consequitur ex modo intelligendi rem aliquam vere: et ideo ista conceptio est falsa.’’ 
In I Sent., d.2, q.1, 2.8, c. 

2. “‘Unde dicimus quod non ens est non ens. Quod non diceretur nisi negationi 
aliquo modo esse competeret.”” In IV Metaph., lect.1. 
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Let us suppose for a moment that the word ‘ being’ had no more 
than one meaning, as the Ancient Greek Philosophers assumed — a 
position to which nearly all moderns have unwittingly returned. The 
following would then be unimpeachable : ‘ Man 1s a predicable species, 
and Socrates is a man ; he is therefore a predicable species, viz. 
predicable of any individual man ; it follows that Socrates zs Plato, 
Ion, and each of these 7s Socrates.’ Seeing there is always one sense 
or another in which anything or nothing 7s, if the diverse meanings of 
‘to be,’ or of ‘ being,’ were one and the same, the worlds of nature, of 
logic, mathematics, fiction, absolute or relative negations would in 
their turn be utterly one and the same. Whatever zs ineffable, as 
well as what zs namable, would be in the way that ‘ Socrates 
exists ;’ and Socrates would be the way relations and negations 
exist. 

Let us now revert to the existence of our abstract triangle. Like 
any other mathematical subject it is an opus, a work, in the broad sense 
of this term (communiter loquendo), yet at the same time a definable 
nature : ‘ what a triangle is’ follows from our own, human mode of 
understanding. This consequi modum intelligendi does not imply 
that mathematical subjects are embedded in our mind in the way of a 
prior. forms ; we actually construct them, yet as a result we are 
faced with strictly definable natures. All the same, they differ from 
second intentions. These are formed by acts of comparing, which may 
likewise be called a ‘making’ in the wide sense of this term. But 
whereas in mathematics the purpose of making is for the sake of 
knowing the subjects made, in logic the works are produced to set 
order in our mind, but for the sake of knowing subjects other than these, 
such as those of mathematics and natural science, pursued for no other 
purpose than to know. Logic is strictly an organon, a tool. Mathe- 
matics is more than that, though it takes on the nature of means when 
applied to nature.1. The term ‘ existence’ as applied to relations of 
reason and mathematical subjects does not mean the same kind of 
existence, yet the same word is used because the existence of triangle, 
for instance, and that of genus are one in proportion. 

We must now look more closely into the nature of mathematical 
abstraction as understood by Aristotle and St. Thomas. 


3 


1. An intellect which knows things independently of experience and whose means of 
knowing are prior to the things known, sees whatever truth which we possess in composing, 
dividing and demonstrative reasoning, but whithout composing or dividing or demonstrating. 
Such an intellect stands in no need of abstraction, and for this very reason it forms 
no second intentions, nor does it construct in order to know what we learn by cons- 
truction in mathematics. Separated substances are neither logicians nor mathema- 
ticians. 


Se ee ' 


ABSTRACTION FROM MATTER 57 


XV. TO DEFINE WITHOUT SENSIBLE MATTER THINGS THAT CANNOT BE 
WITHOUT IT OUTSIDE THE MIND 


We have seen, in a very general way, what is meant by things 
which cannot be defined without sensible matter. Let it be granted, 
for the moment, that they are what the science of nature is about. We 
already pointed out briefly that there is still another mode of defining, 
as when we define a number without any reference to a corresponding 
number of sensible things, or a figure without reference to the figure 
known to sense. This second type of definition differs radically from 
the first. The first was abstract in the sense that we left aside the 
individual sensible thing, like the bones and flesh of Socrates, but did 
retain bones and flesh ; for, without these, man can neither be conceived 
nor exist. By ‘ exist’ we mean that man could not exist even in the 
mere sense of truth ; since ‘ what it is to be a man’ is to be of bones 
and flesh, and no propositions about man as such are true which do not 
so consider him. The second is abstract in the sense that the definition 
disregards both individual sensible matter and common sensible 
matter. This, then, is a very different way of abstracting from matter. 


1. Abstraction of form, t.e., of quantity from sensible matter + 


In the first type of abstraction, the initial step is from the individ- 
ual Socrates, Plato, etc., to man in general. After this first step, it is 
an easy progress from man to animal, from animal to living being. It 
should be noted, however, that it is the first step which is crucial, for 
by it alone we pass from the potentially intelligible to the actually 
intelligible. The further transitions — from man to animal to living 
thing — take place on the same plane of actual intelligibility : man, 
animal, and living being still requiring sensible matter in their defi- 
nitions (at least until some proof is advanced that there can be living 
things without sensible matter). Now, to appreciate how entirely 
different is the second kind of abstraction, we have only to consider 
the example of circle, viz., ‘a closed plane curve such that its circum- 
ference is at every point equidistant from the point within called its 
center.’ That the status of this thing is very different from that of 
a chalk-circle on a blackboard, or the circular path of a planet, is plain 
from the fact that we cannot possibly verify the definition in experience. 
Even though we may have started by drawing a circle with a compass, 
the definition is not of what we have drawn. The drawing is no more 
than a stepping-stone to the goal of the true circle, and one to which we 
cannot return, once the circle is constructed and defined, although 
we may appear able todo so. And the same holds for ‘ sphere’ which 
abstracts, e.g., from ‘ bronze sphere.’ That is why St. Thomas insists 


1. Cf. In Boethium de Trinttate, q. 5, a.2. 
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that mathematical subjects are not similitudes of things outside the 
mind. 

Now, of the abstract: sphere, it is to be noted, not only that it is 
neither hard nor soft, cold nor warm, nor coloured, but that it is not 
even a common sensible like the shape of the bronze sphere. When 
considering ‘sphere’ in separation from everything per se or per 
accidens sensible, the mind confines itself to something that has the 
nature of form, not with regard to a matter incidentally sensible like 
the bronze of a bronze sphere, but with regard to a matter which is 
simply the tree-dimensional continuum of the sphere. In the abstract 
sphere, the continuum is as the matter, and the shape is the form. In 
other words, in order to arrive at the true geometrical sphere, the mind 
must completely abandon that reality which requires sensible matter 
in its definition. That it has indeed done so is manifest from the fact 
that neither the definition of the mathematical sphere, nor any proofs 
or reasonings derived from that definition ever need to be confirmed 
by comparison with natural objects. If the statement ‘a sphere 7s 
a three-dimensional continuum bounded by one surface which is at 
every point equidistant from a point within called its center ’ depended 
upon verification in experience for its truth, we could not know it to be 
true until we had made the verification. But the fact is that, in the 
very act of predicating the definition of the definitum, we see that the 
proposition is true : that there is such a body, that sphere zs in the 
sense that we may form true propositions about it, whereas ‘ diagnonal 
commensurate with its side’ is not. This condition of things never 
applies to definitions or propositions about things that can be outside 
the mind, like man, or snubnose, for it is essential to the latter that 
there be possible instances of them in nature. Thus in the mathe- 
matical object we have an actual intelligibility of another kind, free 
from the limitations of sensible matter. 

It is sometimes thought that mathematics is about common 
sensibles ; but this is wholly wrong, for these, too, like the proper 
sensibles, are per se sensible. Mathematics is about forms as the mind 
has abstracted them by construction, and not about what may vaguely 
correspond to them in the order of common sensibles. Both the 
sensible per se and the sensible per accidens can serve as their source ; 
it is abstraction as practised on individual or common sensible matter 
which leads by construction to the subjects of mathematics. Should 
we make our start from common sensibles, for example, from a triangle 
drawn on the blackboard, our science will still deal with what has 
been abstracted and not with what it has been abstracted from. The 
demonstration is not even about the kind of triangle that is drawn on 
the blackboard, for this is a white one, actually the shape of a mass of 
chalk banging there, a per se sense object. There is indeed something 
about the chalk-lines that our mind can consider without them ; but 
this ‘ without sensible lines and angles’ is not understood to be in the 
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sensible lines and angles. If it had to be in them, it could only be so 
in the way in which a sensible triangle is a triangle, viz. in sensible 
matter and without any verifiable exactness. 

There is, then, a separability to mind that is typical of quantity, 
of number or dimension. The reason is that, in the things of nature, 
quantity is prior to quality, as surface is prior to colour ; and prior to 
the per accidens sensible subject of sensible quality as such.! So that, 
even if quantity cannot exist in reality without a sensible subject and 
without sensible quality, it can nevertheless be abstracted from them 
and considered in the way outlined above. 


2. Whether there can be an abstraction of quality in the way that 
there 1s one of quantity 


But there can be no abstraction of sensible quality in the way that 
there is of quantity. The best way to explain this will be by facing 
the objection that, when we abstract from sensible quality we ought 
still to have quality, just as when we abstract from sensible quantity 
we still have quantity. When we say ‘ Socrates is wise,’ for example, 
wise is predicated as a quality that is not per se sensible. Why not 
a special science of quality, then, like that of quantity? Two things 
should be noted in this connection. First, that what we are examining 
here are the various modes of definition inasmuch as they distinguish 
the sciences in kind. Second, that the properties of things that are not 
some way or other in sensible matter are not positively known to us 
until they have been demonstrated ; and if such a demonstration is 
possible, it will show that there is still another mode of definition. 
Further consideration of these two points will allow us to appreciate 
how unique is the case of quantity. 


3. The formal distinction between sciences 1s not based per se upon 
degrees of generality 


Regarding the first mode of defining, we must observe that the 
sciences are not distinguished according to each and every kind of 
abstraction. We noted that from the universal ‘man ’ we can go on to 
‘animal,’ which is more universal ; and from here to ‘ living being,’ 
and hence to ‘ being,’ and then to ‘ whatever can have the nature of 
object ’ including even ‘ that which cannot be an object in any sense.’ 
These are degrees of sheer generality, — specific, generic, or propor- 
tional — and the degrees lying within each are inexhaustible. If this 
sort of abstraction could distinguish the sciences, there would be as 
many sciences as there are degrees of generality. Besides, they who 
define metaphysics by nothing more than generality would find this 
generality superseded by a far greater one ; for what could prevent us 


1. In II Physic., lect.3 ; In Boethium de Trinttate, q.5, a.3. 
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from saying ‘ let A stand for the subject of every such a science includ- 
ing that of metaphysics,’ or ‘ let B stand for what is impossible as well 
as for its opposite.’ The art that does not name anything at all, viz. 
logistics (logistike : the art of calculation), would be queen. But to 
the true nature of science and its true mode of definition all this kind of 
thinking is totally irrelevant. A degree of generality is not more 
actually intelligible in the measure that it is more general, but in 
proportion as it is removed from matter. No definitions contain 
individual sensible matter ; some contain common sensible matter ; 
others, like those of mathematics, abstract from common sensible 
matter too, even though the defined could have no being in nature 
without it. And if there were definition without sensible matter of 
something that could also be in reality without it, we should have a 
third mode of defining, and therefore a third kind of principle of science, 
or degree of actual intelligibility. So soon as we establish that there 
are objects like spheres or equilateral triangles, we have shown that 
there is a peculiar mode of definition which deals with them. In the 
same way, if we could demonstrate that there exists a reality without 
sensible matter at all, we would know that there was a third mode of 
definition and that it held good for what is in the way of Socrates. 

That a degreee of generality does not carry with it more actual 
intelligibility can be seen from the fact that, in knowing man only as 
an animal, we do not know him distinctly as a man, for the elephant 
too is an animal. The general, here, is more potential and confused, 
whereas the perfection of knowledge lies not in the direction of the 
more general but rather in the direction of something less general 
which must include nonetheless the more general, in the way man 
includes animal. 

Anything is best known when known according to its own kind, 
the kind which can no longer be divided into other definable kinds. 
And although the definition of animal (‘ a body able to sense ’) differs 
from the definition of man (‘ an animal able to reason ’), as being more 
general, they do not differ as to mode of definition, for both are with 
sensible matter. This may perhaps become clearer if we notice that, 
even when we consider Socrates as this man, or as this animal, as this 
living being, or as this thing, our degreee of generality is widening, but 
we are always pointing to the same individual matter as attained in 
sensation. Similarly, whether man be defined as man, or animal, or 
living being, common sensible matter enters into each definition. 


XVI. THE TRUTH OF A THIRD MODE OF DEFINING IS NOT SELF-EVIDENT 


Now regarding the second observation, that there is a definition 
of ‘ life’ or of ‘ living being’ which does not include sensible matter, 
could only be shown by an a posteriori demonstration (i.e. from effect 
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to cause). We would have to prove that there can or must be such a 
thing, a reality without sensible matter ;! for there can be no way of 
learning that there is a reality of this kind except by a proof that it is, 
and that sensible matter does not pertain to what it is.2 Hence, that 
there is a third mode of defining is a matter for demonstration. This is 
the peculiar condition of the third mode, if there is one. 


1. Defining quality without sensible matter 


If we did attempt to define quality without sensible matter, we 
could not succeed until we had also demonstrated that there must be 
quality of this kind. We actually do this when we demonstrate that 
there is a triangle whose three sides are equal, for the resulting figure is 
a quality. But it is a quality in abstract quantity, not a figure which 
is a common sensible ; in other words, it is considered as a figure 
without sensible matter at all. And why is it that in abstraction from 
sensible matter we can obtain qualities like straight, circular, etc. 
whereas we obtain nothing of the kind concerning ‘ quality not in 
quantity,’ and could not do so without first proving that quality 
without sensible matter exists in reality? In other words, why is it 
impossible to construct in the abstract a quality which would be related 
to proper sensibles in the way circle is related to the chalk-circle on the 
blackboard ? 

The reason is that quality simply cannot be abstracted from 
sensible quantity and sensible matter, whereas quantity is easily 
abstracted from both sensible quantity, quality and matter (though 
not from all matter — as we shall see further on). The latter abstrac- 
tion is possible because, on the one hand, what we call sensible matter 
is only sensible because perceived as the proper subject of sensible 
quality, and sensible quantity too is so called because attained through 
perception of sensible quality ; while, on the other hand, quantity is 
seen to be prior to quality : as surface is grasped as that in which 
colour is, or as three perceptible units, like three men, are known as 
that of which there are three (for each must be outside the other before 
this particular kind of order, known through perception of quality, can 
arise). Now, surface can be thought of apart from any sensible 
quality, such as hardness or colour, and defined as ‘ what is extended 
in two dimensions’ ; the number three, in its turn, is understood as the 
particular kind of order revealed by adding one to two, provided the 
elements are of the same nature. Prescinding in this way from sensible 
quality, we obviously prescind as well from quantity as sensible, 


1. The mere fact that the possible expression ‘ a wholly immaterial substance ’ reveals 
no contradiction does not entail that there can be such a substance. 

2. Only then might we change the imposition of ‘ living,’ or of ‘ living being’, and 
make them analogical terms, as ‘light’ is used analogically of both candle-light and the 
light of mathematics. 
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though not from quantity as such ; for we still have something extended 
in two dimensions, and still have three units that are one three. But 
if we detached, or thought we could detach, quality from sensible 
quality, we would at once lose our sensible quantity and sensible matter 
and what would we have left? What would the abstract quality be ? 
We would be left with a mere expression, whose meaning could be 
susceptible of no more than the logical verification conveyed by the 
question : ‘Is there an ¢mmaterial quality?’ The point is that, though 
the question may have meaning, it does not answer itself. If the 
answer is to be that there does exist immaterial quality, such an answer 
calls for positive proof. 

Unless we can demonstrate that there is quality apart from 
sensible quality, which would then be defined without sensible matter, 
we cannot know whether or not such a mode of defining is possible. 
When we speak of ‘ quality in the abstract,’ we do not know exactly 
what we are talking about except logically. To hold for knowledge of 
anything more than the logical function of our term is to fall at once 
into a mental void. If, in the question ‘ what is man?’ for example, 
the ‘ what’ were more than logical, the question would hold its own 
answer, and ‘ what man is’ would have to be taken as undefinable. 
In this state of affairs, on the other hand, ‘ squarable circle’ would be 
a definable nature for the simple reason that we can ask whether there 
is such a thing. To know how to ask a meaningful question would be 
the same as to know the answer, and the true meaning of the question 
would have to imply that that which the question is about must have 
more than a logical status and must be, at least in the sense of that of 
which there is more than a nominal definition. 


2. Quantity compared to quality in point of definition 


But none of this holds true for quantity considered apart from 
sensible quantity. First, quantity in the abstract, that is, quantity 
separated by the mind from all sensible qualities, can be so considered 
in separation no matter if it cannot actually be in this fashion ; nor 
does the act of abstracting it assert anything about its mode of 
existence in reality, because whatever we do affirm or deny of it never 
bears upon it except qua abstracted from sensible matter in mind, 
and never requires the supposition that it could have the kind of being 
that man has. And when we say ‘in mind,’ we do not mean that 
abstract quantity is of the mind exactly in the way in which the second 
intentions of logic, like the relations of universality, are formed by the 
mind.t The mind does not form the nature of equilateral triangle, 
although it forms a mental construction in order to reveal it. In 


1. Although even here the mind does not form ‘ what it is to be a second intention ’, 
any more than Socrates becomes a per se cause of ‘ what it is to be a man’ by generating 
one. 
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mathematical abstraction, the mind’s only function is to make the 
separation, so that there is absolutely nothing to oblige the mind to 
maintain that what is thus separated in mind can, or should be, also 
separable in reality. When we demonstrate that there is a triangle 
whose sides are equal, we never imply that there is such a figure 
in reality, either with or without sensible matter. We merely show 
that there 7s such a definable subject in the sense of truth, and that 
whatever is demonstrated of it is true of it qua abstracted from all 
sensible matter. 

But quality, we have seen, cannot be abstracted in this way. 
That the name ‘ quality ’ could never be extended to something that 
is not sensible, or that is not the quality of quantity, is certainly not 
self-evident. But the lack of evidence for this identification is not a 
reason from which we may infer that such an identification is possible, 
and that there is a quality without any matter whatsoever. Evidence 
to show that we might at least consider such a quality would depend 
upon a demonstration that there is a third mode of defining, which 
means proving that there zs such a quality in reality in the way that 
man is in reality. It would be evidence leading not merely to what 
might be considered in separation, but to what 7s separate in reality. 

The free development of mathematics in its independence from 
sense experience is guaranteed by the very nature of quantity inasmuch 
as it is basically no more than repetition of the same ; whereas quality 
is not. And while, even of quality, there may be more of the same, 
this will depend upon quantity : to have more redness of a given shade 
we need a greater surface. Now, repetition of the same gives rise to 
various new kinds of form without bringing in anything from outside 
that which is the same, like 1+1=2, 2+1=8, etc., each unity obtained 
by adding a unit, being different in kind ; by multiplying any number 
of the series by two, we reach the series of even numbers ; and we can 
then show the properties of odd and even, and the properties pertaining 
to certain of their kinds. So the forms of numbers (like two-ness) and 
of dimensions (like straightness) arise from the different types of order 
that can be reached — as we prove by constructions — so long as more 
of the same can be had. And this leads us to another basic notion 
which we must now make clear : that of intelligible matter. 


XVII. THE NOTIONS OF INTELLIGIBLE MATTER 


If we are to understand the nature of the abstraction that is proper 
to mathematics, viz., of arithmetic and geometry taken in the tradi- 
tional sense, we must examine what Aristotle calls ‘ intelligible matter.”! 


1. Metaph., VII, c.10 (St. Tuomas, lect.9-11) ; De Anima III, c.4 (St. Tomas, 
lect.8) ; Ia Pars, q.85, a.1, ad 2; Q.D. de Veritate q.2,a.6,ad 1. An elaborate study on in- 
telligible matter will appear in the next issue of this periodical. 
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1. Mathematical individuals and their matter 


Aristotle begins his explanation of intelligible matter by calling 
attention to the fact that, even in the world of mathematics, there can 
be individual objects, like the individual circles we describe to construct 
a triangle whose sides are equal. Now these circles do not differ by 
what they are ; for one is as much a circle as the other, and they 
are even of the same in radius. The only difference between them is 
numerical. The same holds for numbers: we may have as many 
instances of the same number as we please. Now, ‘ what circle is’ 
is not the same as to be ‘ this particular circle,’ e.g. the one to the left 
of that other. If it were, there could be only one circle, and circle 
would be this single circle. The individual circles are not part of the 
definition of ‘ what circle is,’ while the definition is verified in each and 
every one of them ; nor are the instances of ‘ two’ part of ‘ what two 
ieee 

There is therefore something about a particular or given circle 
which has nothing to do with ‘ what circle is.’ In fact, as particular 
or given, a circle cannot be defined any more than that real individual, 
as individual, which we discussed in an earlier chapter. This circle, as 
such, can only be designated ; no name can be given to it, although it 
may be convenient to use a symbol in its place — as A might serve to 
distinguish this one from another, B. In other words, an individuating 
principle is here at work, a principle analogous to that already pointed 
out in our bowling pins. \ Of the pins, we concluded that we could have 
many of the same, because we had enough material. The possibility 
of ‘many of the same’ was to be attributed to this matter that the 
bowling pins were made of. 

Now the ineffable individuals of mathematics, like those of 
physics, must require something extrinsic to ‘what’ they are to 
distinguish them from one another, some subject analogous to the 
designatable matter of the bowling pins. Yet there is a profound 
difference. In the first case it is this individual sensible matter. The 
latter too is a this, and in the nature of matter, but not sensible, for we 
neither can, nor need verify it in sense experience. The mind never- 
theless does reach it, inasmuch as we are quite clear about ‘ two or 
more circles of the same radius,’ even though we could never designate 
them to external sense. So we call the matter of these mathematical 
individuals ‘ intelligible’, in the sense that it can be reached only by 
mind, and is not the individual matter of external sense experience. 


1. Unless we interpreted the term ‘ circle’ to mean the collection of all circles, as 
‘two’ can be taken as the class of all couples. This would actually be an interpretation of 
the symbol 2, not a definition of ‘ what two is,’ and therefore not even an interpretation of 
the name ‘two.’ What we have in mind rather is the number two, that ‘ metaphysical 
entity ” of Lord Russell’s, “‘ about which we can never feel sure that it exists or that we 
have tracked it down.” Introduction to Mathematical Philosophy, p.18. 
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There is a further analogy between sensible and mathematical 
individuals. The first, like Socrates, are known in actual sensation in 
such a fashion that when the sensation ceases, they too, so far as the 
sense is concerned, cease to be. But, even when the man Socrates 
himself ceases to exist and sensation of him ceases to be possible, the 
mind’s conception of man, ‘ what man is,’ whether the knowledge be 
confused or distinct, remains unaffected. Indeed, of the conception 
it may be further asserted that even if no one were considering it, or 
if all minds capable of considering it were to perish, the notion, ‘ what 
man is,’ would remain unaltered. While Socrates 7s in a sense in which 
‘what man is’ is not, he could not be in the sense in which he is if it 
were not true that ‘ man 7s a rational animal.’ It may be that some- 
thing comparable takes place when I cease to consider this individual 
circle that I bore in mind while drawing a circular figure on the black- 
board. Whatever it may be when I no longer consider it, it never is 
in the way in which the circle is ; for the circle is no less what it is 
when I cease to consider it. 


2. Why this individuating matter should be called intelligible + 


But this does not make wholly clear why such individuating 
matter should be called intelligible, rather than ‘ mental,’ or ‘ mind- 
stuff’; terms which would leave it conveniently vague, yet distinguish 
it sufficiently from sensible matter. Further, of the mathematical 
individuals Aristotle says that, when we do not actually consider 
them, “ it is not clear whether they exist or no”’ ; while St. Thomas, 
in his commentary, refers them to what Aristotle elsewhere calls the 
passive or ‘corruptible intellect.’* Again, since individual real 
things are known only when actually sensed or actually in the imagi- 
nation,*? it seems that we should call this individuating matter by a 
similar term, like ‘ imaginable,’ for the imagination is what ‘ corruptible 
intellect ’ seems to mean. But while this last remark is certainly true, 
we believe that there is nervertheless good reason for the expression 
‘intelligible matter,’ just as there is good reason for speaking of a 
corruptible intellect. 

By intellect we mean the power which grasps what a thing is, 
like ‘ what circle is,’ and the power which asserts what a thing is or 
what it is not — whether the knowledge be confused or distinct. Such 
acts belong to the intellect and to no other power. But, when intellect 
asserts that this man Socrates exists, to be in conformity with what zs 
in the way Socrates is, intellect must depend upon an actual, external, 


1. Cf. St. Toomas, In Boethium de Trin., q.5, 2.3, c., ad 3 et 4. 
2. Metaph., VII, ¢.10, 1086 a5. De Anima, III, c.5, 430 a 25. 
3. Sr. Toomas, Metaph., ibid., lect. 10, n.1495. 


(5) 
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sense perception, for the reason that this kind of individual can only be 
attained with dependence upon external sense. Yet, though Socrates 
may now have left the place where we are and where we saw him, and 
though he may now even have ceased to exist, we still hold the individ- 
ual image of him in imagination ; this individual image can still be 
attained when Socrates is no more to be seen or heard. And there is 
something else about this image that is peculiar to it : it can be multi- 
plied at will, to look somewhat like the series of images reflected when 
Socrates stands between two mirrors. We can imagine a crowd of 
individual Socrates even if there is no such crowd in fact. The crowd 
is made up of imagined individuals, imaged as individuals. In short, 
there is a freedom here that is not to be found in external sensation. 
Instead of Socrates, we might have chosen the instance of a circle 
drawn on the blackboard, to multiply in imagination as we will. 
Observe, however, that this image does not represent a mathematical 
individual, for it is the image of a visible white figure on the blackboard. 
Even though we may imagine as many white circles on the blackboard, 
or as many hard bronze spheres as we wish, we must remind ourselves 
that mathematical individuals, the individual circles or spheres which 
we use in mathematics, are neither white nor black, warm nor cold, 
hard nor soft ; because nothing of what they are, nor of what we assert 
of them implies sensible matter. If it did, they could not be exact as 
we know them to be. In this respect, we know that they are not like 
the circles gathered in imagination from the blackboard. They are 
like them only in the respect that they, too, are many. But are they 
likewise seated in the imagination ? 


3. Mathematics and the imagination 


When intellect asserts something about this circle A, e.g., that 
it is a circle—as circle is mathematically defined — and that zts 
radius is equal to that of the circle B, intellect then refers to an indivi- 
dual owning something of the status of the imaged individual Socrates, 
except that this individual is not taken from external sense experience. 
(Note that even the image of Socrates that I now have in mind is a 
this, though not a this that I can point out to sense, while I could use 
this drawing of a circle on the blackboard to bring my thought to rest 
on the one I have in imagination.) Now, there are two things to be 
noted. First, when dealing with its proper object, intellect does not 
concern itself with the individual ; but, secondly, intellect can make 
statements about the individual which are true. For example, in 
grasping what circle is, and in asserting whatever is true of circle, 
intellect does not attain an individual ; but, of a given circle A, 
intellect may truly assert that it is a circle, and that its radius is equal 
to that of B. If follows, therefore, that in making statements like 
the last two, intellect must be depending upon a power of mind which 
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perceives individuals directly, as is done in the imagination — upon 
some internal sense. 

Why should the individuating matter of mathematical objects 
sometimes be called ‘ imaginable,’ sometimes ‘intelligible’? Indi- 
vidual circles are in the imagination, and in it have their being as this 
circle and that circle, here and now, in this organic power, that is no less 
corruptible than the external senses like sight or hearing. However, 
they would not be at all if it were not for intellect which summons 
them ; and this intellect could not do without the imagination — 
unless it acquired a completely new mode of knowing, one not natural 
to intellect as we know it. It is plain, then, in what sense we speak of 
‘ corruptible intellect.’ In no way does it imply that imagination is 
intellect, not that the intellect itself is corruptible. It onlymeans 
that, in the representation of mathematical individuals, imagination 
and intellect are interdependent. The two circles are summoned by 
and for the purpose of the intellect, viz. demonstration, and only the 
intellect can verify that they are circles. The imagination itself does 
not do this. On the other hand, if the imagination were destroyed 
the intellect would lose the exercise of its power to attain the individual; 
even as the imagination would be powerless to represent mathematical 
individuals if the defining intellect did not direct the representation. 


4. Mathematical universals and their matter 


The intelligible matter which we have so far considered is plainly 
not part of the definition of what the mathematical individuals are, 
e.g., of what a given circle is, for whatever is part of a definition is not 
an individual part. Nevertheless, what mathematical individuals are, 
and what they have in common cannot be defined without including 
something having the nature of matter, something proportional to 
the bronze or wood of a sensible sphere. For when we have abstracted 
sphere from sensible matter of whatever kind, the mind still retains 
something that is in the nature of matter, the matter of the abstract 
sphere, viz. the three-dimensional continuum of which sphericity is 
the form. No mathematical entity can be considered apart from a 
subject, like triangle apart from its lines, or the number three apart 
from the three units. The continuity of the line is the matter of the 
circle, and the figure of the line is its form. The three units are the 
matter of the number three, whereas the oneness that is peculiar to 
three as distinguishing it from any other whole number, is its form.! 


1. For the number three is not the same as three units or three ones. Number is a 
plurality measured by the unit, the indivisible ‘ one’ which is the principle of number. 
Now the measure must be of the same nature as the measured : measure and what is 
measurable by it must be homogeneous ; the standard of length is a length ; of weight, a 
weight. There is, however, something peculiar to number, inasmuch as the measure of a 
plurality is not necessarily itself a number, viz. the indivisible ‘one’ which is a perfect 
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If, per impossibile, the figure we call ‘ equilateral triangle ’ were 
‘what it is’ apart from the lines, that is, if it were definable without 
them, then ‘ to be an equilateral triangle’ and ‘ to be this particular 
individual one’ would be entirely the same. It would be ‘ what it is’ 
in abstraction from all intelligible matter. The same would hold for 
man, if he were definable without sensible matter : what man is would 
be wholly the same as what the definition expresses only as form ; so 
that if this thing so defined were to exist as Socrates does, ‘ to be man ’ 
would be incommunicable in such a fashion that there could be only one 
single individual man. The individual would exhaust the species, 
and any other individual would be different in kind. 

In other words, whenever a thing owes what it is to something 
extrinsic to its form, then, to be what it is, is to be of matter and form, 
inseparably, such as triangle and straight lines, or three like units and 
one three. If three could be the one three that it is, without the three 
units which are its matter, the oneness peculiar to three would be 
destroyed. 


5. Mathematical science defines with intelligible matter 


Hence, both in mathematics and in nature, the ‘ thing’ and ‘ that 
by reason of which’ it differs from another in kind are not wholly the 
same. And this is because of the matter essential to their definition, 
i.e. to ‘ what they are.’ If there were a thing which is ‘ what it is’ 
irrespective of all matter, then the thing and what it is would be quite 
identical ; it would be individuated by its form. Let us repeat, 
however, that whether there is such a thing existing as Socrates does, 
but in separation from matter, would have to be proved. Only then 


measure in the sense that it is used to express exactly and completely that of which it is the 
measure. What is essential here is that the measure-unit should be wholly of the same 
nature as the elements of the measured. Otherwise a number would be no more than an 
aggregate, a collection ; it would be all that it is in its matter alone. Now, from the view- 
point of calculation it is indeed no more ; so that, if we define numbers by no more than the 
operations which can be performed on them, 1 and 0 are just as much numbers as two and 
three ; and fractions, irrationals, and the rest, will be special instances of number, inasmuch 
as they are interpreted in terms of the properties of certain operations that can be performed 
on them, and which they share with the more familiar instances of mathematical entities. 
(Cf. Conen and Naagt, An Introduction to Logic and Scientific Method, chap.VII). For 
strict calculation, it is quite indifferent whether the units symbolized by 3 are of the same 
nature or not, that is, whether we refer our 3 to three bowling pins, or to the heterogeneous 
collection of ‘a man, a centaur, and a logical intention of genus.’ The art of calculation 
would indeed be very much restricted if it were to be no more than an instrument of mathe- 
matical demonstration. Fortunately it applies far beyond the limits of mathematical 
science, to things whose nature may be quite unknown, and applies as well to unknown 
operations, as in the theory of groups, where the operations are as unknown as the quantities 
they operate upon. (Eppineton, New Pathways in Science, chap.XII). Calculus, in the 
broad sense of this term, owes its effectiveness to the very indifference of abstraction by 
way of symbolic substitution. 


— 
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could we know, in a positive way, that there is a mode of defining 
without even intelligible matter, because we would then know that 
there is that kind of thing. 

There is, accordingly, a relation between the matter which is 
part of the definition, and the matter which is extrinsic to it ; for 
if there is to be an individual, either in nature or in imagination, the 
individuality will owe itself to something extrinsic to what is expressed 
by the definition, viz., this sensible matter or this intelligible matter, 
making possible many things the same in kind. ‘ What man is’ 
cannot be individuated by itself, but only in Socrates ; and ‘ what 
circle is’ only incidentally in the circle A. That which individuates 
here is matter as quantified and designated, either sensible or intelli- 
gible ; and of this irrational principle there can be more and more 
without end.! 

CHARLES DE KoNINCK. 
(To be continued.) 


1. We might go on from here to distinguish the two kinds of universal intelligible 
matter, viz. that of number, and that which is the continuum, showing how they lie at the 
basis of the distinction between arithmetic and geometry. For geometry is less abstract 
than arithmetic in its very mode of defining, the continuum being intrinsically indefinite by 
reason of its unlimited divisibility, thus being more in the nature of matter than number is. 
But this would carry us beyond our present scope. (Cf. St. THomas, In II Post. Anal., 
lect.9, n.5.) On what is meant by the arithmetisation of the continuum and how it is to be 
understood, the reader may consult Herman Weyt, Philosophy of Mathematics and Natural 
Science, chap. II. 


Sur l'objet du Sophiste 


L’étude des derniers dialogues platoniciens, depuis une soixantaine 
d’années, est généralement marquée des mémes préoccupations : mon- 
trer que la théorie des idées, a subi, ou non, une transformation, — que 
Platon a finalement concgu, ou non, les idées comme des activités 
intellectuelles, des idées forces et méme des esprits, — ou bien encore 
que de pareilles fagons de concevoir les idées se retrouvent d’une cer- 
taine maniére dans les dialogues écrits avant ceux qui ne laisseraient 
plus de doute sur la pensée de Platon. 

Il ne s’agit pas présentement de revenir sur ces problémes que des 
exégétes autorisés ont résolus. Il a été suffisamment démontré que 
Platon n’a pas abandonné la théorie des idées telle qu’elle se présente 
dans le Phédon et la République, méme si, dans les derniers dialogues, 
elle a subi une évolution d’oi elle est sortie sans transformation. ! 

Toutes les discussions qui se sont élevées autour de ce probléme, ont 
cependant retenu |’attention des exégétes 4 ce point qu’il est permis de 
se demander si, pour édifier ou démolir une thése ou méme une hypo- 
thése, on n’aurait pas fait passer au second plan des préoccupations 
auxquelles Platon lui-méme donnait la premiére place. C’est ce que 
prétent 4 penser les analyses dont le Sophiste, par exemple, a été l’objet. 

On a bien insisté sur l’objet de ce dialogue : essayer de penser le 
non-étre et en déduire que Parménide avait tort de dire: « Jamais 
tu ne feras que le non-étre soit ». Jl yadu non-étre, autrement |’erreur 
est impossible, puisque se tromper c’est prendre une chose pour une 
autre, c’est dire qu’une chose est alors qu’elle n’est pas. 

Mais il n’est pas facile de réfuter directement la thése de Parmé- 
nide. Platon montre bien que le non-étre échappe d’abord a toute 
définition et c’est ce qui le conduit 4 cette conclusion : peut-étre ne 
savons-nous pas ce qu’est le non-étre, parce que nous ignorons d’abord 
ce qu’est l’étre luicméme. Et nous arrivons 4 ce long passage du 
dialogue ? ot Platon fait une revue sommaire des idées que se sont fait 
de l’étre les présocratiques et les amis des idées. 


De l’étude de ce passage ont surgi théses et hypothéses sur la trans- 
formation de la théorie platonicienne des idées. Mais le texte lui- 
méme du dialogue ne met pas en cause les idées telles que Platon les 
concevait. Son objectif reste précis : il s’agit de voir ce que les prédé- 


1. L’ouvrage relativement récent de Maurice VANHOUTTE présente un exposé som- 
maire de ces opinions : La méthode ontologique de Platon. Publications universitaires de 
Louvain, 1956. Un examen plus poussé de ces diverses positions profitera de l’ouvrage de : 
Jacques CHEVALIER, Histoire de la pensée, 1. La pensée antique. Flammarion, Paris. 


2. 242b-254b. 
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cesseurs de Platon entendaient signifier lorsqu’ils parlaient de |’étre, 
de ce qui est, de la réalité. 

Le passage en question a une valeur telle qu’il n’est pas inutile d’y 
revenir méme, et surtout peut-étre, quand on veut bien le lire abstrac- 
tion faite des intentions dans lesquelles il a été lu trop souvent. On 
aura observé comment la terminologie du dialogue n’est pas exempte 
des ambiguités qui proviennent de l’usage de certaines expressions 
comme, 70 6v, Ti TO €ivat, eival, ovoia. Ces termes n’avaient pas la 
signification qu’on leur a donnée plus tard. Mais le contexte indique 
suffsamment quelle est la préoccupation de Platon. Il veut savoir ce 
que l’on entend par ces mots, 70 dv, Ti TO eivat, eivat, ovcia ; quelle 
est la chose qu’ils expriment. Les Physiologues, en effet, et méme des 
contemporains de Platon ont parlé de ce qui est et non de |’étre lui-méme. 
Platon, lui aussi, commence du moins par poser la question dans le 
méme sens. Voilaé pourquoi au mot étre nous substituerons la plupart 
du temps les termes réel et réalité. 


Le dialogue s’est engagé entre deux personnages fictifs : l’Etran- 
ger et Théététe. Au premier, Platon fait prendre un certain air mali- 
cieux, comme il le fait souvent avec les personnages de ses dialogues. 
L’Etranger se plaint de ce que les anciens ont parlé de l’étre, de la 
réalité, comme si lui, et tout aussi bien Théététe, avaient toute la 
préparation voulue pour les comprendre. Celui-ci parle de |’étre qui 
est, a été ou devient multiple ; celui-la de l’étre qui est Un ; cet autre 
en fait un mélange de chaud et de froid. Avant d’avoir entendu le 
langage de tous ces anciens, il s’était imaginé savoir ce que signifiait 
ce mot étre, mais maintenant son embarras est aussi grand pour dire ce 
qu’est l’étre qu’il l’était, il y a un instant, pour définir le non-étre. Il ne 
lui reste plus qu’A demander 4 tous ceux qui ont tenu pareil langage : 
Dites donc, vous autres, qui faites tout du chaud et du froid ou de 
pareils couples, qu’est-ce que vous prononcez sur |’un et sur l’autre 
quand vous dites que l’un et l’autre sont? Ce mot étre que représente- 
t-il pour vous? Est-il une troisiéme chose ajoutée aux deux autres et 
poserons-nous, d’aprés vous, que le tout est maintenant trois et non plus 
deux... Est-ce que ce ne serait pas les deux ensemble que vous 
prétendez signifier par étre?... Mais, répliquerons-nous, dans ce cas 
vous diriez de deux qu’il est trés manifestement un. . .! 


En passant 4 la critique de la thése parménidienne,? |’ Etranger aura 
Voccasion d’acculer son auteur 4 la méme difficulté, mais envisagée en 
sens inverse. Les pluralistes se trompaient grossiérement en identi- 
fiant l’étre avec le couple de leurs contraires ; il est une troisiéme chose 
qui ne s’identifie ni avec l’un ou |’autre des contraires, ni avec les deux 
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ensemble. A parler exactement, l’étre que l’on disait deux ou multiple 
nest pas. L’étre véritable est celui qui n’est ni deux ni multiple. Du 
cété de la thése immobiliste, il faudra dire également que |’étre congu 
comme immobile et un n’est plus, qu’on le considére comme un ou 
comme tout. Sion le congoit comme un, on lui donne un nom qui est 
autre chose que lui-méme ; si on le congoit comme tout, il a des parties ; 
celles-ci s’unifient dans le tout, soit par l’unité qui s’identifie avec le 
tout lui-méme, soit en vertu d’une unité venue de l’extérieur. Dans le 
premier cas, l’unité s’identifiant avec le tout, et le tout avec l’étre, 
celui-ci ne serait plus, puisqu’ayant des parties, il n’aurait plus |’indi- 
visibilité de son unité. Si, second cas, il doit l’unification de ses parties 
& un principe extérieur, l’étre un et indivisible n’est plus, puisqu’il y a 
quelque chose en dehors de lui. 

Conclusion : Ce sont d’interminables difficultés qui se présentent 4 
celui qui dit que l’étre est ou bien « deux choses » ou bien « une seule ».1 
Cet inventaire de l’opinion des anciens sur ce qui est ou ce qui n’est pas, 
l’Etranger en convient, n’est pas exhaustif. Mais il lui suffit. En 
effet, 4 bien observer le texte on se rend compte que l’Etranger désire 
une seule chose : savoir ce que les anciens entendaient signifier lors- 
qu’ils pronongaient ces mots, étre et non-étre. Il importe de le remar- 
quer et de ne pas l’oublier. Tel quel, le langage des anciens ne dit rien. 
Il ne nous renseigne pas plus sur |’étre que sur le non-étre. Tout ce 
que nous pouvons en tirer, c’est une suite de contradictions, et ceux 
qui ont tenu un pareil langage ne sont méme pas parvenus 4 la con- 
naissance de ce qui est. Ce qu’ils ont pris pour l’étre est tantét un, 
tant6t multiple. Tant des pluralistes que des éléates, l’Etranger n’a 
pas eu de réponse 4 sa question. 


Aussi va-t-il se tourner vers ceux qui ont considéré la question 
autrement, « afin qu’aprés avoir examiné les opinions de tous, nous 
voyions que |’étre n’offre pas moins de difficulté que le non-étre sur la 
question de son existence ».? 

La préoccupation de l’Etranger restera la méme ; des termes nou- 
veaux vont sans doute passer dans son langage, mais ils viennent tout 
simplement de la maniére dont s’expriment spontanément ceux qu’il 
interroge de la méme facon. Ceux-ci ne répondent pas que l’éire est 
un, deux, trois ou multiple. Ils se rangent en deux camps opposés, 
et c’est sur ce qui les divise que la discussion va naturellement s’enga- 
ger. Or ce qui les divise, c’est l’opposition du corporel et de l’incor- 
porel, et surtout celle du devenir et de l’immuable. To év ne sera plus 
le mot en vedette ; il sera le plus souvent remplacé par ovaia et son 
antonyme ‘yevéo.s, sans toutefois disparaitre. On pourrait méme 
dire que Platon emploie indifféremment 76 dv et odcia. Mais c’est 
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aux matérialistes et aux idéalistes qu’il pense maintenant. II se sert 
done de leur vocabulaire, avec l’ambiguité qui reste d’abord attachée 
au mot ovcia, puisque matérialistes et idéalistes emploient ce terme, 
mais non dans le méme sens. Voild pourquoi la question posée aux 
anciens est reprise, mais sous cette forme : quand vous parlez de ovgia } 
qu’entendez-vous signifier par ce mot ? 

Les matérialistes répondent : c’est tout ce qui résiste au toucher. 
Corps et réalité, c’est une seule et méme chose. Mais s’ils veulent 
nous entendre, observe l’Etranger, nous pourrons les faire sortir de 
cette maniére grotesque de voir les choses. Ils ne refuseraient pas 
d’admettre qu’il y a des hommes justes et des hommes injustes, des 
sages et des sots. Ces justes ont acquis des habitudes de justice. Ce 
qu’ils sont, ils le sont devenus. Leur changement de comportement 
est un fait d’expérience sensible. Ils sont bien obligés de l’admettre. 
Peu importe qu’ils reconnaissent seulement de rares réalités incor- 
porelles, comme celles-la, cela nous suffit. Nous pourrons maintenant 
leur demander ce qu’ils trouvent de commun entre la justice et les corps 
pour qu’ils fassent de la premiére autant que des corps quelque chose 
d’existant, de réel. . 

Peut-étre, observe l’Etranger, seraient-ils dans !’embarras pour 
répondre. Mais proposons-leur une maniére de répondre qu’ils pour- 
raient accepter : « Ce qui posséde par nature une puissance soit d’agir 
sur n’importe quoi, soit de subir l’action la plus petite possible de 
Vagent le plus insignifiant, et ne fiit-ce qu’une seule fois, tout ce qui a 
cette puissance est vraiment ; car je pose comme signe distinctif des 
étres qu’ils ne sont pas autre chose que puissance. » 2 

Les matérialistes, s’ils veulent étre conséquents, doivent accepter ce 
signe distinctif des étres. L’Etranger le leur a fait reconnaitre impli- 
citement en leur faisant voir que certaines valeurs incorporelles ont 
quelque chose de réel, puisqu’elles relévent de l’observation sensible. 
Elles sont dans le devenir des étres matériels et tangibles dont ils font 
le réel. La justice, par exemple, se manifestera dans un changement 
de comportement opéré par |’action d’influences auxquelles l’homme 
se soumet. Elle est un fait dont la présence se voit. Ce n’est pas 
Vopposition corporel-incorporel qui sépare les matérialistes des idéa- 
listes. Il faut chercher ailleurs le motif du combat qui s’est élevé 
entre eux ; et c’est justement ce que l’Etranger a eu l’intention de 
montrer. 

Si le signe du réel est dans une puissance d’agir sur quoi que ce soit 
et d’en subir l’action, les matérialistes n’ont aucune raison de repousser 
tout ce qui en dérive. Rien n’aura d’existence en soi ; il n’y aura 
d’agent que par rapport 4 un patient. De toutes choses il faudra dire, 
non pas qu’elles existent, mais qu’elles deviennent ; et étre sera un mot 


1. 246a. 
2. 247e. 


74 LAVAL THEOLOGIQUE ET PHILOSOPHIQUE 


& supprimer. Tout sera mouvement ; et nous en venons au rela- 
tivisme exposé dans le Thééiéte.1_ Du mélange mutuel de deux mou- 
vernents gui se rencontrent deviennent ce que nous appelons des étres 
déterminés. En fait, ils sont eux-mémes emportés dans un mouvement 
sans fin. En somme, les matérialistes sont des relativistes qui s’igno- 
rent. Le vrai motif qui les oppose aux idéalistes vient de l’impossi- 
bilité de voir, dans le champ d’observation ot ils se sont enfermés, des 
étres qui ont l’immutabilité des idées. A la question qui leur a été 
posée ils n’ont aucune raison de répondre : ce que nous entendons par 
ovcia, c’est ce gui se touche, le corporel. Leur soi-disant réel se perd 
dans un mouvement lui-méme emporté par le cours du temps.’ 


~ 
* * 


L’Etranger n’a pas encore eu de réponse A sa question et le but de 
son réqguisitoire est manifestement de montrer comment il n’en aura 
pas. Platon n’est cependant pas 4 éliminer tout simplement des 
opinions non motivées. Il ne fait pas précisément l’histoire de ces 
opinions ; elle sont pour lui, et la suite du dialogue va nous le montrer, 
comme un instrument de pensée. 


On connait la réponse des idéalistes 4 la question laissée jusqu’ici 
sans réponse. Ce qu’ils entendent par ovaia, c’est la réalité des idées 
immuables. Quelle relation mettent-ils alors entre le sujet connaissant 
et ces idées? Est-ce une mutuelle relation d’action et de passion? 
Evidemment non, puisque les idées, dans la mesure ou elles seraient 
connues, deviendraient passives d’un certain changement, elles ne 
seraient plus immuables. Le signe distinctif des étres ne peut plus 
étre, comme pour les relativistes, une puissance d’agir et de subir une 
action.* Cette maniére de penser a pu étre suggérée aux matérialistes 
4 qui on a fini par faire accepter qu’il n’y avait pas que des étres cor- 
porels dans les cadres du réel. Mais il n’en est plus de méme avec les 
idéalistes. Action et passion, disent-ils, ne se rencontrent pas ailleurs 
gue dans le devenir.* 

Devant l’attitude des idéalistes l’Etranger est done dans cette 
alternative : puisqu’ils admettent connaitre les idées, il s’agira de les 
amener 4 voir que l’acte de penser doit avoir, comme toujours, son 
corrélatif et que, par conséquent, les’ idées, au moins dans la mesure 
ou elles sont connues, sont affectées par l’acte de connaissance — ou 
bien si les amis des idées rejettent absolument toute puissance passive 
du cété des idées, il n’y aurait plus qu’a nier l’acte de penser lui-méme. 


1. 1560-15 7e. 
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La premiére alternative les idéalistes ne peuvent l’accepter sans se 
contredire. Mais la deuxiéme, c’est une monstruosité. Elle revien- 
drait 4 dire que l’univers, la totalité des étres qui le composent, serait 
14 inerte, sans intellect, sans vie ni Ame.! Sil’on veut sauvegarder les 
exigences de la pensée et c’est ce que, pour |’Etranger, il faut faire A 
tout prix, il ne reste plus qu’dA inclure dans |’étre, en son intégralité, 
non seulement les formes mais aussi les Ames. 


Les philosophes anciens et contemporains, dont on a passé les 
opinions en revue, n’ont donc apporté aucune réponse qui vaille, si tant 
est quwils en ont apporté, A la question de l’Etranger. Les relativistes, 
en considérant que tout est en mouvement, ont fait de la réalité quelque 
chose qui se perd dans la mobilité. Il ne reste pas plus d’intellect que 
d’objet & connaftre. Mais les idéalistes ne font pas mieux. Pour 
échapper au mobilisme universel, il n’est pas nécessaire de soutenir 
d’une fagon diamétralement opposée : rien, absolument rien ne se meut. 
C’est cependant ce qu’ils ont fait, sans s’apercevoir qu’ils perdaient par 
ld méme le droit de dire que les formes étaient par eux connues. Dans 
un univers totalement immobile il n’y aurait place pour aucun intellect 
ayant quelque objet que ce soit. D/’autre part, si nous supprimons 
toute immutabilité, nous en venons 4 la méme conclusion : il n’y a 
plus d’intellect qui soit, pas plus qu’il ne se trouverait d’objet échap- 
pant au mouvement qui emporte tout.? 

Voild la conséquence A laquelle nous serions fatalement acculés si 
nous acceptions de prendre l’une ou |’autre de ces positions extrémistes. 
Nous nous mettrions, ou bien devant un univers sans vie, sans intelli- 
gence et sans pensée, ou bien devant un univers qui se perd dans le 
mouvement. C’est contre une telle vue de l’univers que nous devons 
tourner toute la force de nos raisonnements. N’écoutons donc plus 
les raisonnements de ceux qui figent tout dans l’immobilité soit de l’Un 
soit de la pluralité des formes, ni les discours de ceux qui meuvent le 
réel en tous sens. Devant l’immobilité et le mouvement entre lesquels 
eux ont choisi faisons, nous, comme les enfants, prenons les deux et 
disons que le réel et le tout de l’univers est mouvement et repos.* 


» “ae 


C’est particuliérement sur ce passage (248c-249d), comme on le 
sait, qu’ont appuyé leur thése tous ceux qui ont vu les idées platoni- 
ciennes se transformer d’une maniére ou de l’autre. L’introduction 
des Ames dans le domaine du réel a été commandée, nous l’avons vu, par 
les exigences de la pensée qu’il fallait respecter. Mais la solution de 
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ce probléme en améne un autre : celui de savoir ce qui va en résulter 
pour l’immutabilité des formes. Or, c’est 4 ce second probléme qu’on 
s’est peut-étre trop arrété, alors que le Sophiste, tel qu’il se présente, 
ne laisse pas entendre ou, du moins, ne fait pas ressortir que Platon s’y 
soit arrété, méme s’il y est impliqué. Mais on s’est tellement arrété 
4 cette question, que la maniére, dont l’Etranger conduit sa conver- 
sation avec Théététe, n’a pas recu toute l’attention qu’il faut lui 
apporter. 

En effet, quand l’Etranger rappelle que les amis des idées accepte- 
ront bien, en tout ce qui est devenir, la mutuelle relation de l’agir et du 
pAtir, il a bien soin de faire observer qu’ils la rejettent catégoriquement 
du domaine auquel seul ils donnent une valeur de réalité : celui des 
formes. Que l’A4me cependant connaisse bien les formes, il le leur fait 
avouer. Mais la relation qui se noue entre le sujet connaissant et 
Vobjet connu, il dit tout simplement que, pour eux, elle n’en sera pas 
une de patient et agent ;! sans quoi ils se mettraient en contradiction 
avec eux-mémes. I] n’entreprend aucune discussion avec eux sur ce 
point. Mais implicitement il reconnait l’immutabilité des formes ; 
et pluté6t que de l’abandonner il laisse tomber le signe du réel qu’il avait 
proposé aux relativistes, indiquant par la que le réel ne peut s’enfermer 
dans les cadres de ce qui a puissance d’agiret de patir. Et, de fait, il ne 
se servira plus de cette espéce de démarcation du réel.2 Dureste, quand 
l’Etranger a proposé cette.marque du réel, c’est provisoirement qu’il 
l’a fait, et pour la simple raison que les matérialistes ne pouvaient pas 
en accepter d’autre. II se peut, a-t-il ajouté, qu’un autre signe se 
présente 4 nous comme 4 ceux avec qui nous avons affaire présente- 
ment.® 

Mais un univers sans pensée, par conséquent sans vie ni mouve- 
ment, est une monstruosité. Il faut done que l’intellect et ame y 
aient leur place. Et voila bien le probléme devant lequel |’Etranger 
se met. Par conséquent, la question de savoir ce qui peut advenir de 
Vimmutabilité des idées, quand les Ames sont reconnues comme faisant 
partie du réel ne se pose pas dans le Sophiste. Elle se rencontrera en 
d’autres dialogues, mais dans un contexte différent ; pour le moment 
)Etranger poursuit son dialogue dans un autre sens. Du reste, ce ne 
sont pas les dialogues subséquents qui pourraient jeter quelque doute 
sur la constance avec laquelle Platon a maintenu la nécessité des idées 
immuables. On n’a qu’a penser au démiurge qui fagonne l’Ame et le 
corps du monde sur le modéle parfait des idées éternelles. La nou- 
veauté apportée par le Sophiste n’est pas précisément du cété de 
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Vimmutabilité ; elle est dans la nécessité reconnue de la présence des 
Ames, c’est-A-dire du mouvement, dans le réel. Le probléme qui se 
pose est par conséquent celui de savoir comment l’existence du mouve- 
ment peut se concilier avec celle de l’immobilité. Il] ne s’agit pas de la 
connaissance des idées, ni de la maniére dont les Ames doivent, en con- 
séquence, étre constituées. Le Sophiste ne pose pas un probléme 
d’ontologie de la connaissance. II est purement dialectique au sens 
platonicien du mot. L’Etranger est 4 voir si vraiment il est impossible 
d’unir dans le réel, le mouvement au repos, en sorte que le combat que 
se livrent les relativistes et les amis des idées sera un combat sans issue. 
Les uns continueront alors de voir la marque du réel dans le mouvement, 
tandis que les autres persisteront 4 la mettre dans l’immutabilité. 

Que le probléme auquel s’attaque le Sophiste soit bien celui de la 
conciliation, dans le réel, du mouvement et de l’immobilité, l’Etranger 
Vindique encore suffsamment dans sa fagon de raisonner. Si |’on 
devait soutenir un immobilisme universel, il faudrait en assumer les 
conséquences : il n’y aurait d’intellect d’aucune facgon, en aucun sujet 
et par rapport 4 aucun objet. Ce serait la sphére inerte et parfaite- 
ment homogéne de Parménide. D’autre part, réduire tout le réel au 
mouvement serait également anéantir l’intellect en lui enlevant la 
permanence de sa fagon d’exister en s’exergant.! L’immobilisme 
universel, tout comme le mobilisme universel, est la suppression de la 
pensée. Voila la raison pour laquelle l’Etranger n’a pas a4 choisir. 
Il lui faut inclure dans le réel le mouvement et le repos, quitte a les 
concilier dans la suite. 


Maintenant, il ne faut pas nous méprendre sur la portée de la 
conclusion de l’Etranger. Du reste, l’auteur du dialogue a tout fait 
pour nous garder d’une erreur dans laquelle il laisse tomber Théététe, 
et qui serait la nédtre si nous ne faisions pas assez attention 4 la maniére 
dont |’Etranger s’est exprimé dans la conclusion qu’il vient de poser : 
Il faut dire que le réel, ou l’ensemble de tout ce qui a son existence, 
renferme aussi les étres participant 4 la mobilité et non seulement les 
idées.2 Théététe est prét 4 penser que le probléme de |’étre est enfin 
résolu. L’étre, le réel, est un tout dont les choses, tant les mobiles 
que les immobiles, sont les parties. Mais voici qu’il s’entend dire que 
la discussion n’est pas plus avancée qu’elle ne |’était quand l’Etranger 
demandait aux anciens si, en disant du froid et du chaud qu’ils étazent 
le réel, ils ne faisaient pas le réel de trois choses au lieu de deux. Si, 
au contraire, ils prétendaient que le réel c’était l’ensemble du froid et 
du chaud, ils devaient avouer que deux serait un. “ 

La situation est maintenant 4 peu prés la méme. L’Etranger a 
fait comprendre 4 Théététe qu’il n’y a plus moyen de réduire la réalité, 
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soit aux choses qu’emporte un perpétuel mouvement, soit a celles 
qui ne sortent jamais de leur repos. Le mot réel ou étre est ici égale- 
ment un troisiéme terme qui ne peut signifier isolément ni le mouvement 
ni ’immobilité. Mais il ne nous est pas encore dit ce qu’il représente. 
L’Etranger n’a pas encore de réponse & sa question. Toute cette 
incursion qu ‘il a poursuivie 4 travers les opinions des anciens et des 
autres qui se sont fait quelque idée du réel, a donc eu pour résultat 
d’en faire revenir |’Etranger aussi peu avaneé qu’il ne l’était avant son 
enquéte. 

Mais ce résultat est visiblement voulu. Si le réquisitoire de 
l’Etranger ne l’a pas renseigné sur ce qu’il fallait entendre par étre, s’il 
ne sait pas plus qu’au début de son enquéte ce qu’est le réel, il a tout de 
méme saisi pour quelle raison personne n’a su répondre & sa question. 
D’une part, les relativistes ont été amenés 4 reconnaitre que tous les 
étres, corporels et incorporels, apparaissent dans la mutuelle relation 
de lagir et du patir : c’est par la mobilité que tout s’explique. La 
mobilité est le signe auquel se reconnait le réel. D/’autre part, les 
idéalistes ont observé que la réalité disparait tout simplement dans la 
mobilité. Quant 4 l’immobilité, dont eux-mémes font la marque du 
réel, l’Etranger s’est refusé 4 l’accepter parce qu’A ce compte l’univers 
serait sans pensée. Du reste, c’est lui-méme l’Etranger qui a proposé 
aux matérialistes les moins intransigeants de caractériser le réel par la 
puissance mutuelle qu’ont les choses d’agir et de patir. Il a méme pris 
la peine de nous dire que cette fagon de parler de la réalité ces maté- 
rialistes ne la rejetteraient pas. C’est la seule méme qu’ils accepte- 
raient puisque, au fond, c’est leur propre fagon de caractériser le réel. 
Mais cette démarcation du réel était provisoire. Quand les idéalistes 
l’ont rejetée, l’Etranger, pour sauvegarder les exigences de la pensée, se 
trouvait dans l’obligation de reconnaitre que le réel, c’est tout ce qui se 
traduit aussi bien dans la mobilité que dans l’immobilité. Mais c’était 
tout simplement un nouveau signalement du réel qu’il voulait substituer 
& ceux qu’il venait de rencontrer chez les relativistes et les idéalistes. 
Or, ce nouveau signalement ne vaut guére plus que les autres. L’E- 
tranger devra retourner contre lui-méme le reproche qu’il faisait aux 
anciens. Le réel serait un et deux 4 la fois. 

* by is 

Le réel continue done 4 se dérober 4 la vue de ceux qui se sont 
pensés en possession d’un signe auquel il se reconnaft. Personne ne 
peut se flatter de dire ce qu’il est. Tous les moyens inventés pour y 
réussir ont échoué. Quand les matérialistes les plus incultes disaient 
que le réel c’est ce qui se touche, ils ne sont guére plus condamnables 
que les relativistes ou les idéalistes. Les uns et les autres sont dans 
la méme illusion. Ils prennent pour le réel le signe qu’ils s’en sont 
fait. L’Etranger le sait bien, mais il s’est mis 4 parler comme si le réel 
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c’était l’ensemble de toutes choses, aussi bien les mobiles que celles qui 
sont figées dans leur immobilité. II s’est mis de lui-méme 4 peu prés 
dans la méme situation que les physiciens qui faisaient le réel du froid 
et du chaud. Mais c’est délibérément qu’il se laisse aller 4 la méme 
contradiction qu’il reprochait aux autres. A lui également on pourrait 
dire : Vous soutenez que le mouvement et le repos sont réels. Vous 
parlez done de deux choses comme d’une seule. Quand vous appelez 
réel l’une des deux, soit le mouvement soit le repos, vous ne pouvez plus 
prendre le méme mot pour signifier l’autre. 

Mais c’est justement ce dont l’Etranger se rend bien compte. II 
sait bien que le réel ne peut pas étre ou le mouvement ou le repos, ni 
méme |’ensemble des deux. Le soutenir, c’est parler du réel avant de 
savoir ce qu’il est. Pas plus que le froid et le chaud, pas plus que la 
mutuelle relation de l’agir et du patir, le mouvement et le repos ne font 
le réel. Ce sont lA autant de maniéres de démarquer ce que |’on 
considére comme réel ; ce sont autant de signes de la réalité qui se 
ressentent de la maladresse de ceux qui ont cru les découvrir ou qui les 
ont eux-mémes imaginés. 


* 
* * 


Il faut que le réel s’exprime lui-méme. C’est ce que l’Etranger 
laisse maintenant supposer. Le réel n’est pas le mouvement plus le 
repos, a-t-il fait admettre par Théététe. I] est, continue-t-il, cette 
« troisiéme chose que tu poses en l’4me et qui enveloppe en quelque 
sorte et le repos et le mouvement quand tu les rassembles dans un 
regard qui s’étend jusqu’a la communauté qui les unit dans la réalité 
méme. C’est comme cela que tu peux te dire en toi-méme qu’ils sont 
tous les deux. » 1 

Si nous songeons 4 ce qu’une premiére lecture du Sophiste nous 
aura déja fait rencontrer dans les pages qui suivent immédiatement, 
ces paroles nous font entrevoir de quelle facon |’Etranger considére 
en lui-méme la possibilité de résoudre son probléme. Mais nous avons 
d’abord a le suivre dans sa maniére de nous préparer 4 le comprendre. 
Relevons, en premier lieu, l’expression dont |’Etranger vient de se 
servir pour conduire Théététe 4 la conclusion que le réel n’est pas le 
mouvement plus le repos : « C’est donc, dit-il, une troisiéme chose que 
tu poses en |’4me et qui enveloppe en quelque sorte et le repos et le 
mouvement...». C’est en l’dme que se fait cet enveloppement et du 
repos et du mouvement, méme si c’est par un regard qui les rassemble 
en s’étendant jusqu’a la communauté qui les unit dans la réalité. 
Platon n’en serait-il pas, jusqu’aé présent du moins, a voir le critére du 
réel dans la seul capacité que posséde l’Ame de le penser ? — Vraisem- 


1. Tpiroy épa rt mapa taita 76 by & TH Wux7F Tels, cs bm’ eKelvov THY TE OTaoW Kal THY 
kKivnow weprexopernv, avAAabwv Kai amidav abr&v mpos TH THs obalas Kowwvlav, duTws elvar mpocetmas 
apugérepa ; 250b. 
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blablement ; et la maniére, dont l’Etranger poursuit son discours, va 
nous retenir encore dans la perspective de |’idéalisme platonicien. 

La question reste toujours de savoir comment les exigences de la 
pensée peuvent étre satisfaites, alors que la mobilité et l’immobilité, 
sans lesquelles il n’y aurait pas de pensée, semblent toujours s’opposer 
l’une 4 l’autre et vouloir se détruire l’une l’autre. L’Etranger pourra- 
t-il, en son 4me, porter un regard qui s’étend jusqu’a la communauté 
qui unit mouvement et repos dans la réalité? Pour le moment, il a 
une maniére de contourner la difficulté. Il peut demander a tous 
ceux qui l’accuseraient encore de faire l’un du multiple quelles seraient 
les conséquences qui résulteraient des trois hypothéses suivantes : 
Faut-il penser qu'il y a communauté entre toutes choses, — ou bien, 
faut-il dire qu’il n’y a absolument rien qui participe & quoi que soit — 
ou, enfin, admettrons-nous que certaines choses ont une puissance de 
communauté, mais non les autres ? — Qu’arriverait-il si (@) rien ne 
pouvait s’unir 4 rien, ou si (6), tout avait une puissance de commu- 
nauté avec tout? Dans le premier cas, il n’y aurait plus de langage 
possible. Du reste, tous les négateurs du mélange des formes ne 
peuvent s ‘empécher eux-mémes de les unir dans leur discours. Dire 
que rien n’a de puissance de communauté avec quoi que ce soit, ce 
serait encore exclure ou le mouvement ou le repos de toute participation 
ala réalité. Si, par contre, toutes choses avaient la puissance d’entrer 
dans une relation de communauté, le mouvement deviendrait immobile 
et le repos pourrait se mouvoir. I] ne reste plus qu’a accepter la 
troisiéme hypothése, et il n’y en a pas d’autres : certaines choses seule- 
ment ont une puissance de communauté.! 


Voyons maintenant ot cela nous conduit : nous nous mettons 
dans le besoin d’une science pour distinguer, entre les étres, ceux qui 
possédent cette puissance de communauté et ceux qui en sont dépour- 
vus. Nous sommes dans une situation comparable 4 celle du gram- 
mairien. Parmi les lettres, il y en a qui s’ajustent bien les unes aux 
autres, Mais un certain nombre seulement. Toutes les lettres indis- 
tinctement n’arriveraient pas 4 s’unir dans la formation d’un mot, s’il 
n’y avait pas de voyelles pour leur servir de liens. Voila, pour ’Etran- 
ger, une maniére de nous introduire dans les complexités de la dialec- 
tique, dont il faut se servir pour distinguer, parmi les choses, celles 
qui sont susceptibles de communauté. Avant de le suivre dans son 
travail de dialecticien, nous aurons avantage 4 revoir la maniére dont 
il vient de s’exprimer dans cette introduction 4 la dialectique.? 


1. 251d-253d. 
2. 253. 
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Nous avons remarqué comment |’Etranger, pour guider Théététe 
dans le choix de l’une ou I’autre hypothése, parle toujours de la puis- 
sance que les choses auraient, ou non, d’étre en communauté les unes 
avec les autres. Le méme mot dvvayuis dont il s’est déja servi pour 
composer une formule signifiant le réel, nous le voyons donc revenir, 
mais dans un contexte différent. Au lieu de la puissance d’action et 
de passion dont |’Etranger a déja parlé, il est question maintenant de 
puissance d’entrer dans une relation de communauté. 

La différence entre ces deux contextes, avec le changement de 
signification du mot puissance qu’elle implique, ne devrait pas manquer 
d’étre relevée. Dans son étude sur le terme édtvauis avant Platon et 
dans les dialogues platoniciens, Joseph Souilhé a su dégager, en se 
basant toujours sur les textes, en méme temps que le sens de dvvauts 
celui de guots ; deux termes qui s’appelaient mutuellement dans la 
pensée grecque. « Le mot divauis traduit la propriété qui permet 
aux étres de se manifester, qu’il s’agisse, du reste, des étres de la nature 
ou des Idées supérieures 4 la nature sensible. Chez tous, il y a une 
réalité incommunicable, inconnaissable directement qui les constitue : 
e’est leur gious, leur €idos, leur ovcia. Ces mots sont trés souvent 
synonymes et désignent d’une fagon générale le fond substantiel des 
objets ou des Idées, leur cété interne et absolu, leur nowméne. Ilya 
donc en eux un cété extérieur et relatif qui les fait apparaitre, le phéno- 
méne (gaivecOar) exprimant le nouwméne : c’est la divauts. » } 

Le mot divas, déja contenu dans les textes hyppocratiques, se 
retrouve chez les sophistes avec la signification que lui avaient donnée 
les médecins. On signifiait par ce terme toutes les propriétés caracté- 
ristiques servant aussi bien 4 manifester la nature des choses qu’é en 
faire des classifications ; et par propriétés caractéristiques on entendait 
aussi, et parfois surtout, des actions qui traduisaient la nature des 
étres. Chez Gorgias, par exemple, la dvvayucs est l’action du discours, 
sa vertu magique qui produit la persuasion. Mais la distinction, qui 
sépare le principe d’activité et la nature qui le posséde, devenant imper- 
ceptible, il arriva que les termes gvats et dvvauts furent pris l'un pour 
Vautre. 

Aprés étude des dialogues platoniciens, Joseph Souilhé définit la 
dvvaums : «la propriété ou la qualité révélatrice de l’étre. Cette 
propriété se manifeste sous quelqu’un de ces aspects : elle est soit une 
activité, ou principe d’action, de mouvement, soit un état, ou un 
principe de passivité, de résistance. » 2 Comme ses prédécesseurs, 
Platon fait de la puissance (60vayis) le moyen qu’ont les choses d’ex- 
primer leur nature qui reste voilée. Chez lui encore les propriétés 
caractéristiques des choses sont associées 4 une idée d’efficacité. Ces 
propriétés sont des principes d’action ou de passivité, de résistance. 


1. Etude sur le terme Atvaus dans les dialogues de Platon. Paris, 1919, pp.187-8. 
2. Ibid., p.149. 
(6) 
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Mais la confusion, rencontrée chez ses prédécesseurs, ou contemporains, 
du principe d’efficacité avec la nature qui le posséde ne se fait pas chez 
Platon. De V’étude des textes «il ressort également, conclut J. 
Souilhé, que s’il y a une relation entre la divaus et létre, les deux 
notions ne se confondent pas. » ! 


* 
* A 


Revenons maintenant au texte que nous sommes 4 analyser. Si 
nous le lisons en tenant compte de ce que l’histoire du mot dvvamus 
nous enseigne, nous aurons des chances de voir la signification du 
travail que l’Etranger est en train de faire. Est-ce qu’il ne s’agirait 
pas pour lui de donner tout simplement au mot édvvauis un sens qui 
le soustrairait aux contradictions dans lesquelles les anciens s’étaient 
jetés et qui, en méme temps, le mettrait dans une vue plus compré- 
hensive du réel que celle des relativistes et des idéalistes? Mettons- 
nous provisoirement dans cette hypothése, et voyons avec lui quelle 
sorte de communauté il y a en certaines choses. 

Pour ne pas se perdre dans la multitude de ces choses, l’Etranger 
va s’arréter aux plus générales : celles qu’il appellera désormais les 
genres, c’est-a-dire les formes, dont parle le dialecticien.? Il quitte 
donc, momentanément du moins, les choses elles-mémes, dont 4 l’ins- 
tant il parlait tout aussi bien que des formes, et parmi les formes il 
n’en retient que trois, parce qu’elles sont les plus générales : l’étre, le 
repos et le mouvement. «Et nous avons dit, observe-t-il, que les 
deux derniers sont réciproquement incommunicables ». Mais, parce 
qu’ils sont tous les deux, l’étre se méle 4 l’un et 4]’autre. Voila pour- 
quoiils sont trois. D/’autre part, puisque l’étre n’est pas le mouvement 
plus le repos, il est différent de l’un et de l’autre, tout comme le mouve- 
ment et le repos sont irréductibles l’un al’autre. « Conséquence : cha- 
cun des trois est différent des deux autres et identique 4 lui-méme. » * 

En tout cela, aucune trace du probléme soulevé par la nécessité 
de joindre le mouvement au repos dans l’étre, dans le réel. L’Etranger 
parle comme si ce probléme était résolu dans un regard de l’A4me qui 
s’étend jusqu’a la communauté qui les unit dans la réalité, dans l’étre 
lui-méme. II] ne nous dit pas comment se fait cette communauté, 
mais il sait que des liens doivent se nouer entre tous les trois. C’est 
seulement sur la nécessité de la mobilité et de l’immobilité pour et 
dans la pensée qu’il s’appuie encore : Nous sommes toujours dans 
Vidéalisme platonicien. 

C’est 4 l’intérieur de sa pensée que l’Etranger a vu comment I’étre, 
le mouvement et le repos sont trois formes dont l’une quelconque est 


1, Ibid., pp.70 et 189. 
2. 2545, c. 
8. 254d. 
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différente des deux autres et identique 4 elle-méme. — Mais voici 
qu’il se surprend 4 employer des termes nouveaux. L’identité fait que 
chacune de ces formes est ce qu’elle est ; l’altérité les fait toutes 
différentes les unes des autres. Jdentité, altérité, ces termes nouveaux 
seraient-ils simplement d’autres noms pour signifier les trois grands 
genres ? — Ou bien évoqueraient-ils l’idée de deux genres nouveaux 4 
ajouter aux trois autres auxquels ils se méleraient toujours ? ! 

Le passage 255a-256d tranche la question : c’est la deuxiéme 
partie de l’alternative qui s’impose avec tout ce qui s’ensuit. Nous 
nous heurterions constamment 4 des contradictions, si nous pensions 
que méme et autre ne sont que des expressions différentes pour signifier 
Vun ou l’autre des trois grands genres que nous avons appelés étre, 
mouvement et repos. L’Etranger met un soin minutieux 4 nous signaler 
ces contradictions. Si nous voulons les éviter, il nous faut prendre 
garde & ce que notre langage impliquait lorsque nous avons parlé de 
trois grands genres. Nous ne pouvons pas dire qu’ils sont trois, sans 
admettre implicitement que chacun d’eux tient de son identité avec 
lui-méme d’étre ce qu’il est, en méme temps qu’il doit 4 l’altérité de ne 
pas se confondre avec les deux autres. Chaque genre existe grace a 
Videntité qu’il garde avec lui-méme et aussi 4 l’altérité qui le distingue 
des deux autres. Cependant l’identité qui fait, par exemple, le mouve- 
ment, ne lui est pas exclusive, puisque c’est elle aussi qui donne au 
repos et 4 1]’étre de rester ce qu’ils sont. Elle ne se confond avec aucun 
des trois. De méme laltérité, qui distingue, par exemple, le mouve- 
ment du repos, sépare aussi, pourrions-nous dire, le mouvement de 
Vétre. Elle ne se confond pas, elle non plus, avec aucun des trois. 
Nous sommes devant un quatriéme et un cinquiéme genre. 


Toutefois l’Etranger ne garde pas la méme facon d’argumenter en 
passant de Videntité 4 Valtérité ; et il est important de le bien voir. 
Autrement nous manquerions de remarquer quelle sorte de réponse 
aura finalement la question : « Quand nous parlons d’étre, de réel, que 
voulons-nous signifier par ces mots? » et quel sens y aura pris le mot 
puissance. 

Au sujet du terme identité ’ Etranger n’a fait que montrer comment 
il n’est pas un autre nom pour signifier ce que veulent déja dire les mots 
étre, mouvement, repos. L’identité est le nom d’un quatriéme genre 
qui ne se confond avec aucun des trois autres, et cependant il met le 
sceau A la réalité de chacun. II est la manifestation de la puissance 
(6vvauts) que posséde chacun de rester ce qu’il est. 

Mais nous avons aussi vu les genres différer entre eux par l’altérité 
qui les distingue. Celle-ci n’est rien de plus qu’un rapport a l’autre ; 
comme son nom |’indique, elle est la puissance qu’ont les genres de se 
manifester non-identiques les uns par rapport aux autres, comme 


1. 254e. 
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Videntité est la puissance que posséde chacun des genres de rester ce 
qu’il est. Seulement, contrairement 4 ce qui a lieu pour l’identité, 
l’altérité ne vient pas mettre le sceau 4 la réalité propre 4 chacun des 
genres. Comment alors pouvons-nous y trouver la raison d’étre des 
différences entre les genres, quand ceux-ci ne l’impliquent pas dans leur 
nature? Et, pourtant, la différence qu’elle marque entre les genres n’a 
rien d’accidentel. Le mouvement, par exemple, n’est pas accidentelle- 
ment distinct du repos. Comment alors un simple rapport a l’autre 
peut-il fonder des distinctions aussi radicales que celles ot apparaissent 
le mouvement, le repos, l’étre ? 


Cette question, qu’il nous est naturel de nous poser, avait déja sa 
réponse dans l’esprit de Platon. L/’altérité comme l’identité et aussi 
bien gue le mouvement et le repos, est un genre et, par conséquent, une 
forme. Elle a toute la réalité des quatre autres formes. De plus, 
elle se répand en tous les genres,? sans cependant s’identifier avec 
aucun, puisgu’elle reste elle-méme ce qu’elle est grace 4 l’identité, elle- 
méme répandue dans les genres, tout en demeurant ce qu’elle est. 
Ainsi de chacun des cing genres nous pouvons dire qu’il est méme et 
autre, évidemment sous des rapports différents. Mais chacun n’en 
est pas moins méme et autre de par sa participation 4 ces deux formes 
aussi réelles que les trois autres. Et pourquoi Platon considére-t-il 
Valtérité comme une forme ayant la réalité des quatre autres formes ? 
— Parce qu’elle est impliquée dans les trois premiers genres posés 
comme réalités par les exigences méme de la pensée. 

Dans ces conditions, les relations entre les trois premiers genres 
seulement, telles que Platon nous les a présentées au début de sa dialec- 
tique, vont avoir une signification qui aura pu d’abord nous échapper. 
C’est 4 l’intérieur de sa pensée que Platon voyait le mouvement et le 
repos participer 4 l’étre. Nous venons de le noter. Mais comment 
cela peut-il se comprendre — comment le mouvement vient-il se joindre 
au repos dans le réel? — Rien ne nous le disait encore. Au contraire, 
l’Etranger s’est plu 4 montrer la différence entre chacun des trois 
genres et les deux autres : Le mouvement est différent de l’étre et du 
repos, comme le repos se distingue du mouvement et de l’étre.4 Ce 
sont ces différences qui ont révélé l’existence de l’altérité 4 laquelle 
Platon a donné la réalité des autres formes, les autres grands genres. 
Et nous savons maintenant qu’elle est un réel rapport qui se situe en 
tous les genres les uns par rapport aux autres. Si de par elle les genres 


1. 255¢. 
2. Ibid. 
3. 256a. 
4. 254d. 
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différent entre eux, il se peut bien que sa fonction ne soit pas de séparer 
ce qu’elle distingue, mais au contraire de maintenir dans les liens qui les 
rattachent des genres qui ne se séparent pas. 


Platon s’arréte particuliérement au mouvement pour y faire 
ressortir la fonction typique de l’altérité. De par sa participation a 
lValtérité le mouvement devient non-repos, non-méme, non-autre et 
méme non-étre. Et cependant il est, puisqu’il participe a 1’étre.' 
Pour la méme raison chacun des cinq genres différe des quatre autres. 
En tant qu’il participe de l’altérité, chacun n’est pas les autres, mais en 
tant qu’il participe 4 |’étre, il est ; en sorte que de tous et de chacun 
nous dirons qu’ils sont et ne sont pas, sous des rapports différents.? 

La participation 4 l’étre et 4 1’altérité donne ainsi lieu 4 deux sortes 
de jugements, selon le point de vue ot I’on se place pour considérer 
les genres dans leurs rapports mutuels : le jugement de relation sur une 
non-identité et le jugement d’attribution ou d’appartenance. Quand 
nous disons que l’étre n’est pas les autres genres et que ceux-ci ne sont 
pas |’étre, nous portons des jugements de relation. Par contre, c’est 
un jugement d’appartenance que nous formons en affirmant que les 
quatre genres autres que l’étre sont vraiment. 

Or, ce que Platon veut faire ressortir, c’est l’impossibilité du juge- 
ment d’attribution et d’appartenance sans la possibilité préalable du 
jugement de relation sur une non-identité. En d’autres termes, ce 
qu’il veut établir c’est l’impossibilité ot l’on serait de comprendre 
comment |’étre s’attribue au mouvement de méme qu’au repos, et 
comment ceux-ci participent a l’étre, si l’on ne commence pas par 
voir que |’étre est dans une simple relation d’altérité, par rapport au 
mouvement et au repos. II] faut que l’étre, sous ce rapport, soit tout 
simplement non-mouvement et non-repos. Autrement nous sommes 
acculés 4 des contradictions. Si, en effet, l’étre implique en sa nature 
le mouvement, on ne pourra |’attribuer au repos sans en venir 4 la 
contradiction d’un repos qui se meut. Si c’est le repos qui se trouve 
impliqué en lui, le mouvement deviendra stationnaire. Ces contradic- 
tions seront évitées, si l’étre est simplement non-mouvement et non- 
repos. D’autre part, vis-a-vis de l’étre, le mouvement et le repos 
seront, eux aussi, dans la méme relation d’altérité. Il faut que l'un 
comme |’autre soit simplement non-étre. Autrement, il ne sera plus 
question de leur attribuer |’étre. L’un ou |’autre le contiendra déja 
en lui-méme, et l’un 4 |’exclusion de |’autre. 

Cette altérité entre les grands genres est la raison sur laquelle 
Platon s’appuie pour former le jugement d’attribution : le mouvement 
et le repos sont vraiment. Rien ne s’oppose a leur communauté avec 
Pétre. Ils sont des réalités pensables. Ils s’affirmaient déja dans 


1. 255e-256d. 
2. 256a. 
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Vacte de penser, mais il restait 4 voir comment ils peuvent coexister, 
comment ils sont tous les deux pensables sans contradiction. 


* 
* * 


L’étre est donc, comme le disait l’Etranger & Théététe, « une 
troisiéme chose que tu poses en l’Ame et qui enveloppe en quelque 
sorte et le repos et le mouvement quand tu les rassembles dans un 
regard qui s’étend jusqu’a la communauté qui les unit dans la réalité 
méme ». L’étre est cette troisiéme chose qui s’attribue au mouvement 
et au repos et en fait des coexistants qu’il enveloppe. Ils sont tous les 
trois les constituants du réel que l’esprit parvient 4 penser. Mais pour 
les voir se rassembler il faut avoir compris la maniére dont l’altérité 
a rendu possible cette attribution de l’étre et cette coexistence du mou- 
vement et du repos. Platon a comparé les cing grands genres aux 
lettres, dont les unes servent de liens entre les autres pour former avec 
elles le mot. Dans la dialectique des genres, le mot, c’est le réel. 
Parmi les genres, il y en a un, l’autre, qui donne 4 Vétre, au mouve- 
ment et au repos la puissance de former, avec lui, le réel. Mais c’est 
dans l’esprit de Platon que cela se dessine. Nous n’aurions pas raison 
de voir, dans ce réel élargi, un tout hétérogéne 4 double région : celle 
des idées immuables et celle des Ames ; comme si le réel, au sens 
platonicien du mot, devait désormais contenir, non seulement des idées 
en soi, mais aussi ces Ames apercues plus tard dans l’intégration du réel 
qui serait sans elles une monstruosité. Comment alors les 4mes 
pourraient-elles s’ajouter a la réalité des formes en soi? Les 4mes ont 
tout simplement elles-mémes leur raison d’étre dans des formes im- 
muables. Il y a formes en soi, non seulement de la justice, du beau, 
etc., mais aussi des Ames, et c’est par ces formes que la vie, le mouvement 
ont place dans le réel. Le Sophiste ne nous donne pas de raisons pour 
soutenir que les idées elles-mémes sont animées, qu’elles sont des idées 
forces, ou encore nos propres conceptions. D’autre part, y trouve- 
rions-nous des raisons pour penser que les idées immuables ne sont 
plus les seules réalités? Méme quand Platon exige la présence des 
Ames pour que le réel, dans sa totalité, ne soit pas une monstruosité, il 
ne faudrait pas entendre son langage en ce sens que les Ames se joignent 
aux idées dans le réel. Leur présence nécessaire suppose elle-méme 
existence des idées dont elles participent. Le mouvement, la vie, 
Vintellect, comme tous les autres existants, ont leur raison d’étre dans 
les idées immuables. Cet élargissement du réel a été pensé en réaction 
contre les statiques. Il implique une mise au point de la théorie des 
idées que le Sophiste inaugure en posant la question primordiale : 
Qu’est-ce que le réel ? 

La dialectique des grands genres a apporté sa réponse 4 la méme 
question posée aux physiologues, aux relativistes et aux idéalistes, qu’il 
faut appeler plutét statiques, pour les distinguer de Platon lui-méme. 


{ 


| 
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« Quand vous parlez de l’étre, leur demandait l’Etranger, qu’entendez- 
vous par ce mot étre? » — A cette question ils ont répondu de facons 
diverses ; mais leurs réponses veulent bien dire que le mot étre signifiait 
toujours, pour eux, une réalité concréte, le réel, et non un concept. 
La réponse de |’Etranger est plus compréhensive. Elle n’en indique 
pas moins que, dans la pensée de Platon, le mot étre représente un réel 
concret encore, mais quelque chose comme le triangle que le géométre 
pense et auquel il attribue l’étre parce qu’il est capable de le penser. 
Nous sommes encore dans l’idéalisme platonicien. Le réel, méme s’il 
contient la raison d’étre du mouvement et de la vie, demeure quelque 
chose de pensé ; et c’est au moyen de sa dialectique des grands genres 
que Platon a pu élaborer la réponse qu’il donne ici, dans le Sophiste, a 
la question posée par |’Etranger. 


* 
* OK 


L’altérité, comme on peut le voir, est plus qu’un signe du réel que 
les relativistes ou les statiques voyaient dans le mouvement ou dans le 
repos. Elle est le réel lui-méme dans sa propre manifestation, puis- 
qu’elle est la puissance de communauté entre les grands genres qui le 
constituent. Le mot puissance ne disait donc pas 4 Platon, au mo- 
ment ot il écrivait le Sophiste, ce qu’il signifiait pour ses prédécesseurs, 
c’est-a-dire une propriété révélant quelque chose d’une nature qui 
restait cachée ; nous avons pu voir que la préoccupation de |’ Etranger 
a été de donner au mot puissance cette signification qui lui faisait éviter 
les contradictions des physiologues et lui ouvrait sur le réel une vue plus 
compréhensive que celle des anciens et méme de ses contemporains. 
Il faut que la réalité des étres se révéle dans toute la puissance de lV étre, 
et non en des qualités observables par les sens, comme le froid et le 
chaud, ni dans le mouvement ou le repos, puisque |’un ou |’autre ne 
présente qu’un aspect fragmentaire du réel. Il] faut que celui-ci se 
dévoile au regard qui s’étend jusqu’a la communauté qui unit le mouve- 
ment et le repos dans la réalité méme. 


Platon a relevé les erreurs sur le signe auquel on croyait recon- 
naitre le réel. Si nous éprouvons cependant quelque difficulté & saisir 
que sa maniére de voir soit vraiment motivée, le personnage principal 
de son dialogue essaiera immédiatement de dissiper nos doutes. Il les 
a méme pressentis et a déja produit les motifs que nous aurions de ne 
pas les entretenir. S’arréter 4 penser que sa vue du réel n’est pas 
motivée serait, d’aprés lui, ne pas bien voir la fonction de l’altérité et 
retourner & Villusion de ceux qu’il a critiqués. Nous resterions nous 
aussi, penserait-il, dans l’alternative ot ceux-la se sont mis: L’étre 
est ou bien le repos, ou bien le mouvement, — ou bien |’ensemble des 
deux. De part et d’autre, nous aurions a faire face aux contradictions 
déja signalées. Que Platon ait échappé a ces contradictions, soit. 
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Mais le fait qu’il est parvenu a ce résultat en faisant de l’altérité un 
cinquiéme grand genre ne laissera pas de nous étonner. II nous ferait 
observer alors ce qui a échappé a ses prédécesseurs. Si, dirait-il, on 
s’est laissé emporter dans les contradictions signalées, c’est qu’on 
a manqué de bien observer l’esprit pensant. On s’est mis 4 penser sur 
le réel avant de s’apercevoir que la pensée implique mouvement et 
repos. L’idée d’altérité n’est pas sortie d’une simple comparaison 
entre ce que l’on appelle mouvement et repos. C’est 4 l’intérieur 
méme de sa pensée que Platon |’a vu surgir. C’est pour en avoir suivi 
la fonction que son regard s’est étendu jusqu’é la communauté qui unit 
les genres dans la réalité méme. On aurait tort de se le représenter 
dépensant beaucoup d’efforts pour rassembler dans un tout des espéces 
de notions abstraites ou des états qui s’ajustent mal entre eux, comme 
le mouvement et le repos, l’immobilité et la mobilité. Au bout d’une 
longue série de subtilités, on verrait surgir ce tout assez bien composé, 
mais qui ne dirait guére plus que les termes comme méme et autre qui 
ont servi 4 le batir. On manquerait de voir le sens de la dialectique 
des genres. En fait, Platon n’a rien rassemblé. La pensée lui a tout 
simplement présenté deux cétés du réel qu’on avait brisé pour le voir 
ensuite exclusivement dans l’un ou l’autre de ses trongons. Dans 
Valtérité qui distingue mouvement et repos il a vu la raison d’étre et le 
signe de la communauté qui les unit ; plus que cela, c’est jusqu’é toute 
la réalité se dévoilant elle-méme qu’il a pensé étendre son regard. 


* 
* * 


Les deux grands genres qui ont servi de point de départ 4 sa dialec- 
tique, Platon les a bien trouvés tout impliqués dans les opinions qu’il 
combat ; mais c’est de la pensée qu’il en a dégagé l’existence commune. 
Il était normal qu’il en fit les deux formes auxquelles participent toutes 
les existences et qu’il s’en tint d’abord 4 elles seules. Il évitait par la 
méme de se perdre dans la multitude des autres formes. Mais 4 
celles-ci comme aux deux premiéres s’applique la méme nécessité d’une 
communauté. C’est le réle du dialecticien de découvrir celles qui vont 
mettre dans une relation de communauté des formes qui en sont par 
elles-mémes incapables.1 Partout la méme relation d’altérité se 
retrouve entre ces formes ; partout-la fonction de l’altérité se répéte. 
Par rapport 4 l’étre, chacune des formes sera encore un non-étre ; et, 
en lui-méme, l’étre ne sera pas ces formes, tout comme il était d’abord 
non-mouvement et non-repos. Le résultat de tout cela est encore le 
méme, et, pourrait-on dire, plus ostensible : autant il y a de formes, 
autant de fois l’étre n’est pas (ces formes évidemment) et cependant il 
est, puisque autrement les formes, ne participant pas de lui, ne seraient 
pas vraiment. II faut qu’il soit dans la multitude des formes qui ne 


1. 254b, c. 
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s’identifient cependant pas avec lui, ni dans leur individualité ni 
dans leur totalité. Il est lui-méme et toujours autre. II n’est pas 
simplement toujours autre ; car il cesserait alors d’étre lui-méme. 
Les formes, elles aussi, ne seraient plus, puisque |’étre auquel elles 
participent ne serait pas ; et lui-méme serait |’étre de rien. Il faut 
qu’il soit aussi bien un que multiple, sans que le multiple, pour autant, 
devienne un et vice-versa. Il] est en se multipliant dans les autres, sans 
se perdre dans l’altérité qui les distingue entre eux. Il reste comme 
cette troisiéme chose qui enveloppe le mouvement et le repos, quand on 
les rassemblent dans un regard qui va jusqu’a la communauté qui les 
unit dans la réalité méme. Nous serions incapables de le penser sans 
les autres, et il n’y aurait rien en lui qui pit le faire se multiplier sans 
les autres. 


* 
* * 


L’erreur a maintenant son explication. I] n’est pas vrai, comme 
le prétendait Cratyle, que l’on dise nécessairement ce qui est.! Il 
reste la possibilité de voir, par exemple, de la magnanimité chez un 
homme qui réussit 4 dissimuler son égoisme. Notre jugement sera 
faux et nous nous en expliquerons la fausseté. En disant d’un égoiste 
qu’il est magnanime, il n’est pas vrai que nous ne disions rien, comme le 
soutenait Cratyle, et que le mot magnanime ne soit qu’un son vide de 
sens. Quand nous jugeons 4 tort que cet homme est magnanime, nous 
le prenons simplement pour tout autre qu’il n’est en réalité ; mais il 
n’est pas vrai que nous ne disions rien. Le mot magnanime signifie 
quelque chose d’existant ou qui peut exister, une qualité d’Ame, et 
notre erreur est de l’attribuer 4 un sujet qui ne la posséde pas. 


Que le but du Sophiste soit d’établir la possibilité de l’erreur, per- 
sonne ne l’a contesté. C’est 4 cette fin que Platon a démontré l’exis- 
tence d’un non-étre qui est simplement autre que |’étre et non sa néga- 
tion. Mais on a déja observé que «le Sophiste donne un exemple 
particulier de ce que doit étre la participation, avant méme que celle-ci 
soit définie et que la possibilité en soit établie ».2 Si le Sophiste est 
un exemple particulier de ce que doit étre la participation, ne pourrions- 
nous pas penser que l’objectif premier de ce dialogue aurait été d’éta- 
blir les bases de la dialectique. La participation des formes apporte 
bien une solution au probléme de |’erreur et une définition possible du 
Sophiste. Mais son champ d’application est plus vaste. Elle résout 
aussi les difficultés que le Parménide accumule contre la participation 
des choses aux formes : difficultés qui disparaissent quand la partici- 
pation des formes entre elles est établie. Et qu’il faille commencer par 


1. Cratyle 429c-430a. 
2. V. Brocuarp, La théorie platonicienne de la participation. Etudes de Philosophie 
ancienne et de Philosophie moderne. Paris, 1926, p.182. 
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comprendre comment les formes elles-mémes participent d’abord les 
unes aux autres, la structure du Parménide nous l’indique suffisam- 
ment. I] est remarquable, en effet, que les objections contre la parti- 
cipation des choses aux formes soient apportées aussit6t que Socrate 
a lancé a Zénon le défi de lui montrer comment les formes elles-mémes 
pourraient s’entreméler. 

Socrate montre, en effet, 4 Zénon qu’il n’y a rien d’extraordinaire 
a tenir que lui-méme Socrate, par exemple, est 4 la fois un et mul- 
tiple. Il est évident qu’un certain nombre de traits en font la personne 
qu’il est ; parmi ces traits, il y en a méme qui sont contraires lun 4 
Vautre, par exemple, sa droite et sa gauche. II est grand et petit si on 
le compare 4 un plus grand et 4 un plus petit que lui. Qu’un méme 
étre, de par sa participation 4 plusieurs formes contraires soit en méme 
temps un et multiple, grand et petit, semblable et dissemblable, il n’y a 
pas 4 s’en étonner. Ce que Socrate trouverait merveilleux, ce serait 
que l’on distinguat d’abord parmi les formes elles-mémes, disons la 
ressemblance et la dissemblance, l’unité et la pluralité, le mouvement 
et le repos, et qu’on lui montrat ensuite qu’elles ont la puissance de 
se méler et de se séparer.t Or, cette merveille le Sophiste l’a pro- 
duite. Nous y avons vu comment il faut que l’étre soit dans la multi- 
tude des formes qui ne s’identifient cependant pas avec lui. Grace 
a laltérité, l’étre est un et multiple. Un en lui-méme, parce qu’il n’est 
pas la multitude des formes ; multiple cependant, étant donné que les 
formes ne seraient pas si elles ne participaient pas de lui, puisque 
chacune d’elles est non-étre. L’un se méle au multiple, mais sans le 
devenir en lui-méme. 

Sans doute, le Sophiste a esquissé seulement la dialectique des 
genres dans son prolongement jusqu’a la multitude des autres formes. 
Il devait revenir au Politique et au Philébe de continuer le travail 
commencé dans le Sophiste. Mais Platon avait déja jeté les bases de 
cette dialectique prolongée ; et le Sophiste apportait avant tout sa 
réponse au Parménide. 


D’autre part, Platon a jugé nécessaire la présence des Ames dans 
le réel. Comme il semble bien que leur existence dans le réel total 
doive s’expliquer par leur participation 4 des formes en soi, celles-ci, 
dans leur immutabilité méme, n’en sont pas moins la raison d’étre du 
mouvement, de la vie, de l’intellect. Platon n’en serait-il pas venu a 
faire de l’4me du monde et des Ames humaines comme des intermé- 
diaires entre l’immutabilité des idées en soi et le mouvement de la 
nature? L’univers des formes resterait celui de la pensée, mais ce 
serait un monde qui s’ouvre en quelque sorte sur celui du devenir. 

Le Phédon a expliqué l’existence de toutes choses visibles ou en 
devenir par leur participation aux formes. La préexistence de l’4me 


1. Parménide 129a-130a. 
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explique comment nous naissons en possession de ces formes dont la 
caractéristique est d’étre toujours identiques A elles-mémes. Tout ce 
que nous observons autour de nous est, par contre, toujours déficient. 
Socrate en déduit que ce n’est pas la perception sensible qui nous a 
appris l’existence des formes en soi. Mais sa maniére de raisonner est 
assez significative. Il a remarqué qu’il n’y a pas, dans la matiére, de 
grandeurs absolument égales. Elles tendent A l’étre sans jamais y 
arriver. « Mais alors, poursuit-il, c’est certainement sur les sensations 
qu’il nous faut fonder l’inférence que toutes les égalités sensibles ten- 
dent vers l’égal en soi et qu’il leur en manquera beaucoup pour I’attein- 
dre.» ! Et Socrate en conclut que la connaissance des formes en soi 
ne peut pas nous venir de la perception sensible. 

Le raisonnement de Socrate revient 4 ceci : Je parle d’égalités et 
je n’en ai jamais vu. Quand je me rends compte que les égalités 
observées autour de moi sont trés déficientes et ne font que tendre a 
une égalité qui les surpasse totalement, j’admets en méme temps que 
e’est Vidée d’égalité en soi qui me fait trouver imparfaites ces égalités 
observées. Si je ne possédais pas en moi l’idée d’égalité en soi, je ne 
saurais porter ce jugement sur les égalités participantes. II n’est pas 
impossible que Platon, méme au moment ot il écrivait le Phédon, se 
soit déja représenté le monde sensible comme une matiére A penser. 
Ce monde ne sort pas de son imperfection, mais il resterait & voir 
jusqu’aé quel point il manque des marques de l’esprit et aussi jusqu’od 
il en est pénétré, comme le découvrira plus tard le Timée. 

Le Phédon expliquait toutes choses par leur participation aux 
idées. Platon s’est abstenu de nous dire en quoi consistait cette parti- 
cipation. Le Sophiste a repris la question. Platon y a inauguré 
une dialectique des formes qui ne lui a plus laissé de doute sur la parti- 
cipation des idées entre elles. Cette dialectique est la réponse aux 
problémes du Parménide. Elle dessine en traits plus prononcés ce que 
le Phédon n’a fait qu’ébaucher. La participation fait de univers des 
formes un monde qui s’ouvre sur celui du devenir. 


En effet, si le Sophiste est une réponse A la premiére partie du 
Parménide, s’il apporte au sujet de la participation des déterminations 
que le Phédon ne contenait pas, d’autre part, il prépare la vue du 
monde que nous propose le 7imée. L’univers est un grand Vivant ; 
son Ame est l’ouvrage du démiurge qui l’a mise dans un corps oti se 
reflétent la beauté et l’harmonie de sa composition. D’autresdieux ont 
recu l’ordre de pétrir des corps humains, mais les 4mes qu’ils y intro- 
duisent ils les ont regues des mains méme du démiurge ; et tous ces 
étres humains entrent dans le grand Vivant comme les parties dans 
un tout. Il est trés compréhensible que le Sophiste ait fait entrer les 
Ames dans le réel total, puisque le Phédon lui-méme avait déja reconnu 


1. Phédon 75a-c. 
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la connaturalité qui les apparente aux formes. Les unes comme les 
autres sont des réalités invisibles.1 Le Sophiste est, par conséquent, 
dans une position intermédiaire entre le Phédon et le Timée ov se 
déploient ensuite les potentialités de l’intellect. 

Sans doute, dans le Sophiste, c’est la pensée elle-méme qui a 
postulé la présence des Ames dans le réel. C’est aussi en elle-méme que 
la pensée a rencontré la communauté qui unit le mouvement et le 
repos dans le réel. La dialectique qui lui a acquis cette intégration 
du réel, c’est en lui-méme que l’esprit l’a exercée. Mais comme le récit 
mythologique du Timée ouvre ensuite des perspectives nouvelles sur 
le monde, il est permis de penser que la dialectique du Sophiste avait 
déja mis Platon dans |’angle de vision qui lui découvrait ces perspec- 
tives. 


Dans le Timée, il ne s’agit pas d’inférer, 4 partir de l’imperfection 
des choses sensibles, l’existence des formes en soi. Le démiurge est 
un dieu géométre, astronome, physiologue, etc. ; le vrai ciel n’est pas 
celui qui se voit, ni les véritables harmonies celles qui s’entendent, ni 
les vrais éléments ceux de perception sensible. Le vrai ciel est celui 
que le démiurge essaie de construire au moyen des médiétés harmo- 
niques, et les vrais éléments sont ceux dont il cherche 4 expliquer la 
mixtion par les médiétés géométriques et les figures élémentaires.? 
Le démiurge construit un monde pensé, y compris le réceptacle des 
choses sensibles.? A ce monde pensé il demande seulement de nous 
permettre d’expliquer comment les étres de la nature sont nés, com- 
ment ils se comportent ou doivent se comporter. En d’autres termes, 
le démiurge entend sauver les apparences. Aussi nous avertit-il 
qu’en pareils cas, il est impossible de produire des raisonnements 
impeccables : nous devons nous satisfaire du vraisemblances.‘ 

L’histoire de la formation du monde, telle que le Timée nous la 
présente, n’en est pas moins un procédé destiné 4 convertir les traits 
du monde visible en une représentation intellectuelle ; et cette repré- 
sentation refléte assez d’ordre et d’harmonie pour que Platon y voit 
les traces de l’intelligence qui en est l’auteur. L’inférence que nous 
y rencontrons n’est plus celle du Phédon. Ce sont maintenant les 
représentations intellectuelles de l’univers qui sont le signe du modéle 
parfait copié par le démiurge. ; 


Nous pourrions bien voir ici les développements que la dialec- 
tique du Sophiste a rendu possibles. La présence des 4mes dans le 
réel faisait prévoir les moyens qu’elles ont de transformer en savoir 


1. Phédon 79a. 

2. Timée 30¢ — 42e. 
3. 52b. 

4. 29c. 
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les opinions que se font les hommes sur le monde. La représentation 
du monde que se fait l’intellect est devenue un moyen de comprendre 
comment les étres en devenir participent 4 l’intelligible. Cette repré- 
sentation intellectuelle du monde n’est cependant pas faite, comme 
nous |’avons vu, des formes elles-mémes. Les idées en soi ne sont pas 
devenues des intellects pensants, des forces spirituelles. L’intelli- 
gible en soi auquel Platon a reconnu que le sensible participe, reste 
toujours celui que nulle intelligence humaine n’est capable de voir 
en toute sa plénitude. Ce n’est pas de ce cdté que se trouve l’acqui- 
sition de la dialectique du Sophiste. Celle-ci, en se rendant aux condi- 
tions de la pensée, a seulement établi la réalité des Ames et, en méme 
temps, la réalité de tout ce que l’intellect est capable de réduire en 
intelligible. C’est donc en se rendant aux conditions de la pensée 
que Platon a élaboré une dialectique qui lui fit porter son regard 
jusque sur un monde que, vraisemblablement, il aurait d’abord cru 
réfractaire 4 toute intelligibilité. 


Cependant, il faut bien le retenir, c’est au moyen d’un monde 
construit par la pensée du démiurge, que Platon a été conduit 4 voir 
dans l’univers l’ceuvre d’une intelligence supréme. Le finalisme pro- 
fessé dans le Timée est luicméme commandé par la beauté du modéle 
imité par le démiurge ; l’homme, dans son Ame et dans son corps, est 
fait pour ajouter 4 la beauté du monde qu’il habite et le constituer la 
plus fidéle copie du modéle éternel. Dans le monde matériel Platon 
a reculé les limites de l’impensable. Mais les vraies réalités restent 
toujours, pour lui, les formes immuables, et c’est en passant par la 
représentation intellectuelle qu’il se fait un apergu du modéle. Sa 
pensée continue de se mouvoir dans un idéalisme, méme si la dialec- 
tique du Sophiste lui fait reconnaitre l’existence de l’autre et |’intelli- 
gibilité, dans une certaine mesure, du monde matériel. 


EDMOND GAUDRON, 0.F.M. 


Natural Law and the Judicial Function * 


So far we have been dealing with the general concept of law and 
with the general thesis of legal positivism. Against the doctrine 
which divorces the legal and moral orders by defining law simply as 
physical force in disguise, we have shown it to be a rational rule and a 
measure of human acts based on an objective moral order. 

This treatment has been for the most part “‘ common ”’ and there- 
fore engaging the legal positivist in the area of broad fundamental 
principles where he is not on his strongest ground, and where his 
analysis has not been most searching. Now, however, we must turn 
to a critique of natural-law jurisprudence which is more formidable 
since it is more specific to the jurist, originating as it does in consid- 
erations where he is expert. The indictment no longer proceeds, at 
least not consciously, on a priori grounds or as the result of philo- 
sophical commitments already made. Undoubtedly, there have 
been legal positivists who were positivists to begin with and whose 
rejection of the natural law was an offshoot of their positivism. But 
now we must reckon with those whom legal history itself has led to 
a mistrust of moral absolutes. Legal experience has brought them 
to the judgment that ‘‘ the idea of classical natural law itself is un- 
natural and wholly man-made,” and shown, besides, ‘‘ the very real 
dangers to human freedom and progress of attempting to determine 
absolutely and forever rules for the guidance of the human race upon 
the basis of dogmatic beliefs derived from the ‘ natural law ’.”’ ! 

Their criticisms are directed primarily against certain mechanical 
methods of applying the positive law in individual cases and against 
the attempts to construct the legal order on a purely logical plan. 
But the attack has been widened to include the existence of natural 
law itself because it so happens that this mechanical or ‘‘ conceptual ”’ 
jurisprudence is closely linked to a so-called ‘‘ natural law ”’ theory 
long enough in vogue to go nowadays by the name of classical. 

It is true that not all legal realists go the full length of relativism. 
Many accept a natural law in the wide sense that man must act 
conformably with reason. What they do reject, however, is the idea 
of a corpus of natural law consisting of fixed principles discoverable 
by reason and binding always and everywhere in virtue of the con- 
stitution of human nature itself. Man’s responsibility, they argue, 
is not to search out an ideal pattern of conduct valid once and for all 


* For the first part of this study, see Natural Law and Modern Jurisprudence in Laval 
théologique et philosophique, Vol. XV, 1959, n.1, pp.32-63. 

1. G. Goss, « Nature, man and law, » American Bar Association Journal, vol. 41 
(May, 1955), p.403. 
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and containing the “ slightest regulations of natural ethics.” ! He 
should ‘ rise indeterminately over nature’ and create his own moral 
order : 


Man is not like the robin, the same now as always, the same here as 
elsewhere, one individual like every other individual. It is contrary to his 
nature to have uniformity in aptitude, in preference, in feeling, in taste, in 
attitude toward fellows. By nature his thought does not conform to any 
given standard. Is it not then in accordance with the law of nature that 
men, differing in background, tradition, experience, taste and aptitude, 
should also differ in ideals and faiths? It is not as much the law of nature 
for men to be thus diversified as it is for robins to be uniform in their pattern 
of existence? This attribute sets man off from other animals. Why 
should it be contended, as it is by some, that this attribute is contrary to the 
law of God, and that unless man fits his thought and faith into a specified 
pattern he has committed an offense against the law of nature? The non- 
acceptance by some men of this characteristic of diversification in man as 
part of the law of nature has caused many of the world’s most oppressive 
tyrannies and bloodiest wars. Are we even now aware of man’s true nature ?? 


This paragraph, penned in defense of Holmes’ criticism of moral 
absolutes, could not be accepted or rejected sine addito. But that 
it should be written to alert against the menace of a revival of natural- 
law thinking in law and politics shows the need for clearing the air. 
With this purpose we propose to examine the relation of natural-law 
ethics to the two complementary functions of political prudence — the 
judicial and the legislative. 


I. LAW AS THE INSTRUMENT OF POLITICS 


The political art has for its object the ordering of a civil multitude 
for the security of justice.* And the instruments it uses for this end 
are laws since it is by means of laws that the polzticws determines which 
actions are just and which are not. And just as laws are instruments 
of politics, so the judge may be called an instrument of law. For 
“once the law is enacted, a judicial sentence is needed to apply the 
law’s general prescription to the case at hand.”’ ‘ 


1. We cite an expression of Maritain in Man and the state, where it has its proper 
meaning though it may betray theunwary. Theparagraph reads as follows : ‘“‘ With regard 
to the basic ontological element it implies, natural law is coextensive with the whole field 
of natural moral regulations, the whole field of natural morality. Not only the primary 
and fundamental regulations but the slightest regulations of natural ethics mean conformity 
to natural lawsay, natural obligations or rights of which we perhaps have now no idea, and 
of which men will become aware in a distant future.” J. Mariratn, Man and the State, 
Chicago Uniy., 1951. 

2. GoBLE, op. cit., p.475. 

3. ArisTotie, Politics, Bk I, ¢.2, 1253 a (St. Thomas, lect.1, n.41). 

4. In V Eth., lect. xv1, nn. 1086-1087. _ Cf. AristoriE, Ethics, Bk V, c. 10, 1137 b. 
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To understand this function of the judge we must consider certain 
properties of the positive law. 


1. The functions of human law 


a) To determine the “‘ justum legale ”’ 


Positive legislation is necessary not just to sanction and compel 
to just actions but also to define the just action itself. Since natural 
law leaves many things objectively undetermined, human reason must 
intervene with laws of its own making to establish a just relation where 
nature has fallen short. This is a complicated and difficult work since 
the suitability of these ‘artificial ’’ determinations for the ends of 
natural justice (which they must of course serve) depends on a bewilder- 
ing number of factors that can be assimilated only by experience ? and 
with the aid of intellectual virtues and qualities of imagination that 
alone make such experience avail. Since laws are made for the 
common good, the justwm legale to be fixed by law cannot be reckoned 
in terms of a single equation. ‘“ Oportet quod lex ad multa respicit et 
secundum personas, et secundum negotia, et secundum tempora.”’* As 
between John Doe, worker, and his employer, it might seem just that 
the former have a right to strike. But not if he happens to be a 
member of the police force. 

The law’s effort then is to impose some rational pattern on an 
otherwise chaotic element, getting as close to the manifold of human 
action as it possibly can without getting so close as to defeat the very 
purpose of law which is to measure and direct. 'To remain a convenient 
measure, law must retain a certain universality and remain at some 
distance from the contingent singulars. It cannot become so complete- 
ly configured to any individual action as to destroy its usefulness as 
a measure for the others. And it must also renounce the attempt to 
cover the whole ground and leave no situation unregulated. Other- 
wise the result would be a plethora of statutes as unwieldy as the mass 


1. Ia IIae, q. 91, 4.8, ad 1; q.95, 2.2, ¢ ; In V Eth., lect. x11, n. 10238. 
2. Ia ITae, q.95, 2.2, ad 4. 


3. This is especially so for the judges and other executores legum who are more occupied 
with singulars than the « architectonic » legislator. The « sentence » is the application of 
the universal law to the particular operabile. Cf. In VI E£th., lect. vir, nn. 1197-1198. 

Cf. also IJa ITae, qq.40-51 on the parts of prudence and the connected virtues. Also 
q.70, a.2, c.andad 2. We are confining ourselves here to the question of interpretation of 
law, but we should point out the relevance of these articles for another important task of 
the judge : the weighing and admission of evidence. The deficiencies of the average man 
in these prudential virtues and in “ fact-discretion ”’, as it is called, provide the basis for the 
criticisms of the jury system as presently administered. Cf. J. Franx, Courts on Trial, 
Princeton, 1949, ce. VIII-IX. 


4. Ia ITae, q.96,a.1,¢. Cf. q.97, a.1, ad 3. ) 
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they were supposed to reduce to order.! Hence positive law is 
compared by Aristotle to the rule used by the Lesbian masons. It 
is the best instrument the politicus has at hand for getting some 
workable mastery over materials which are unstable, intractable, and 
multiform.? St. Thomas in his own commentary develops this point : 


De quibusdam non est possibile quod dicatur aliquid verum in univer- 
sali, sicut de contingentibus ; de quibus etsi aliquid sit verum ut in pluribus, 
ut in paucioribus tamen deficit. Et talia sunt humana facta : de quibus 
dantur leges. 

Quia igitur in talibus necesse est quod legislator universaliter loquatur 
propter impossibilitatem comprehendendi particularia, nec tamen est possi- 
bile quod in omnibus recte se habeat quod dicitur propter hoc quod deficit 
in paucioribus, legislator accipit id quod est ut in pluribus, et tamen non 
ignorat quod in paucioribus contingit esse peccatum.*® 


As a measure of human actions, therefore, positive law is of 
necessity imperfect in so far as it fails to apply to exceptional cases 
even were it possible for the legislator to foresee them.‘ Lex deficit 
in particularibus.’ The genius of ewnomia is to keep the margin of 
defect to the minimum compatible with the universal language of law. 
“Law does all that it should when it does all that it can.”” Thus 
Aristotle : 


All law is universal but about some things it is not possible to make a 
universal statement which shall be correct. In those cases, then, in which 
it is necessary to speak universally, but not possible to do so correctly, 
the law takes the usual case, though it is not ignorant of the possibility of 
error. And it is none the less correct ; for the error is not in the law nor 
in the legislator, but in the nature of the thing, since the matter of practical 
affairs is of this kind from the start.® 


b) To induce habit 


A peculiar importance attaches to the element of time as regards 
the purposes of law. For time is needed to generate habit which 
has'a notable part to play in consolidating the justum once it has been 
legally determined. This is especially so with regard to the justum 
legale since it is wholly determined by law.? Through habitual and 


1. “ Illud quod est directivum oportet esse plurium directivum. ...Si enim essent 
tot regulae vel mensurae quot sunt mensurata vel regulata, cessaret utique utilitas regulae 
vel mensurae, quae est ut ex uno multa possunt cognosci.” Ja Jae, q.96, a.1, ad 2. 


2. Cf. Ethics, Bk V, c.10, 1137 b (St. Thomas, lect. xvi, nn. 1087-1088), 
3. In V Eth., lect.xv1, 0.1084. 

4. Ia Ilae, q.96, a.6, ad 3. 

5. In V Eth., lect.xvi, n. 1084. 

6. Ethics, Bk V, ¢.10, 1137 b. 

7. Ethics, Bk V, ¢.12, 1134 b (St. Thomas, lect.x11). 
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common practice, knowledge of the law is facilitated and observance 
becomes routine. Not only that, but custom, in which the letter 
of the laws is so to speak incarnated, reveals better than the literal 
formula itself a law’s true meaning.’ Consuetudo est optima legum 
interpres. Not just any improvement gained by modifying established 
law would compensate for loss of these advantages. 

This is the reasoning behind the at first surprising advice that 
it is usually wiser to persevere with a poor law rather than change 
it as soon as we hit upon a better.2, Change of itself is already one 
great disadvantage in that it disrupts custom and thus contributes to 
weakening the constrictive and habituating force of law. To be 
really compensating, the advantage brought by the new law must be 
not only sure but proportionally greater. This is one point where the 
difference between speculative and practical science is of importance 
and where some doctrinaire political theories of the eighteenth century 
went awry in attempting to cut new “ reasonable ”’ legal systems out 
of whole cloth. True, in the case of the sciences, when we find a 
better definition or a more accurate formula, we cast the old aside and 
run off new editions. Likewise in the arts : as soon as we discover a 
more efficient process, our factories are reconverted overnight. All 
this has spelled progress in science and industry. But laws are not 
entirely comparable to artefacts. Whereas the success of art depends 
primarily on the good judgment and skill of the artist, the efficiency 
of law in producing good behaviour in the subjects depends chiefly 
on custom. Law has to work upon matter which is refractory and 
not readily responsive to the touch. It attains its purpose by accus- 
toming, and custom by definition requires time.+ 

This is one of the arguments for the common-law policy of stare 
decisis according to which the decisions, — the sententiae — of the 


1. « Unde etiam et per actus, maxime multiplicatos, qui consuetudinem efficiunt, 
mutari potest lex, et exponi, et etiam aliquid causari quod legis virtutem obtineat.”’ Ja 
I Tae, q.97, a.3, ¢. 

2. ‘“ Consuescere autem ad dissolvendum leges est valde pravum. Unde manifestum 
est quod sustinendi sunt quidam modici defectus et errores qui contingunt principibus et 
sapientibus in legis ferendis ; quia ille qui vult mutare propter aliquid melius, non tantum 
proficiet mutando quantum nocebit, dum consuescunt cives ad non observandum statuta 
praecepta principum.” Jn IJ Poltt., lect.x11, n:294. 


3. “ Habet autem ipsa legis mutatio, quantum in se est detrimentum quoddam 
communis salutis. Quia ad observantiam legum plurimum valet consuetudo, intantum 
quod ea quae contra communem consuetudinem fiunt, etiam si sint leviora de se, graviora 
videntur. Unde quando mutatur lex, diminuitur vis constrictiva legis inquantum tollitur 
consuetudo.” Ja ITae, q.97, a.2, c. 


4, “ Tllud exemplum, quod sumebatur de artibus in quibus profuit multa mutasse, 
inducit nos ad mendacium, quod non est simile de mutatione artis et legis : quia ea quae 
sunt habent efficaciam ex ratione ; sed lex nullum habet robur ad hoc quod persuadeatur 
subditis, quod sit bona, nisi per consuetudinem ; quae quidem non fit nisi per multum 
tempus.” In ITI Polit., lect.xu1, n.295. | 
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courts acquire the status of law and serve as precedent and norm for 
all subsequent similar cases. It has been denounced as “ the govern- 
ment of the living by the dead ” and has at times been carried to excess 
as it was by the nineteenth century historical school which defended 
it on Hegelian grounds. A ruling that was apt in the past can become 
burdensome when circumstances have changed, and critics of stare 
decisis have no trouble supplying irritating instances where judges 
have felt compelled to resort to elaborate fictions in order to satisfy 
both justice and precedent. Law must be stable but it cannot stand 
still. It must allow for development ex parte rationis et ex parte 
hominum.! It is the genius of the common-law system to allow for 
adaptations that codified systems admit only with a good deal of 
wrenching. Nevertheless, certitude and stability are good things also 
in the law and worth the trouble of many an incidental hardship.’ 
Prudence must judge when the proportion has become altered to a 
point where departure from precedent and the encouragement of new 
custom are just and necessary. Justice Holmes is famous for the 
impatient remark that it is revolting to have no better reason for a rule 
of law than that so it was laid down in the time of Henry IV. In this 
case he had real anachronisms in mind. Still, that a present rule 
should date from the time of Henry IV is in itself one good reason in its 
favor, which must of course be measured against possible indications 
contra.? It lets parties know where they stand and how a question 
is likely to be decided by a court. Indeed it keeps many questions 
from coming before the court in the first place. There are few better 
ways of knowing what the law is than by knowing what the courts are 
in the habit of deciding. This guarantee is all the more necessary 
when there is question of the legally just, the gustum legale positivum.' 


1. Ia IIae, q.97, 2.2, ad 2. 

2. “In these days there is a good deal of discussion whether the rule of adherence 
ought to be abandoned altogether. I would not go so far myself. I think adherence to 
precedent ought to be the rule and not the exception. I have already had occasion to 
dwell upon some of the considerations that sustain it. To these I may add that the labor of 
judges would be increased almost to the breaking point if every past decision could be 
reopened in every case, and one could not lay one’s own course of bricks on the secure 
foundation laid by others who had gone before him. Perhaps the constitution of my own 
court has tended to accentuate this belief. We have ten judges of whom only seven sit at 
a time. It happens again and again that where the question is a close one, that a case 
which one week is decided one way might be decided another way the next if it were then 
heard for the first time. The situation would, however, be intolerable if the weekly changes 
in the composition of the court were accompanied by changes in the rulings. In such 
circumstances there is nothing to do except to stand by the errors of our brethren of the 
week before whether we relish them or not.’”’ Carpozo, The Nature of the Judicial Process, 
op. cit., p.149. 

3. Cf. Ia ITae, q.97, 2.2, ad 2. 


4, “ Until the judgment in Strangborough v. Warner... there had been in English 
law the most fragmentary and imperfect development of contract by mere consent. Before 
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For such laws as a rule cannot be inferred. Although reasonable, 
they have their reason in their usefulness as determined by experience. 
This is the sense in which St. Thomas explains Justinian’s reminder : 
“ non omnium quae a maioribus lege statuta sunt, ratio reddi potest :”’ 


Verbum illud Jurisperiti intelligendum est in his quae introducta sunt 
a majoribus circa particulares determinationes legis naturalis ; ad quas 
quidem determinationes se habet expertorum et prudentum judicium sicut 
ad quaedam principia ; inquantum scilicet statim vident quid congruentius 
sit particulariter determinari. Unde Philosophus dicit in VI Hthic., quod in 
talibus “‘ oportet attendere expertorum et seniorum vel prudentum inde- 
monstrabilibus enuntiationibus et opinionibus, non minus quam demonstra- 
tionibus.” ! 


As with the original law itself, so too with the court’s interpre- 
tation. It represents a prudential judgment. Cases come up for 
adjudication because of some obscurity as to the law’s meaning and 
application. The court’s decision, whatever its intrinsic merits, at 
least authoritatively removes the doubt as to what the law now means. 


It is sometimes said that this adherence to precedent is slavish ; that 
it fetters the mind of the judge, and compels him to decide without reference 
to principle. But let it be remembered that stare deczs7s is itself a principle 
of great magnitude and importance. It is absolutely necessary to the 
formation and permanence of any system of jurisprudence. Without it we 
may be fairly said to have no law ; for law is a fixed and established rule, 
not depending in the slightest degree on the caprice of those who may happen 
to administer it. I take it that the adjudications of this Court, when they 
are free from absurdity, not mischevious in practice, and consistent with 
one another, are the law of the land. It is this law which we are bound to 
execute, and not any “‘ higher law,’”’ manufactured for each special occasion 
out of our own private feelings and opinions. If it be wrong, the govern- 
ment has a department whose duty it is to amend it, and the responsibility 
is not in any wise thrown upon the judiciary. The inferior tribunals follow 
our decisions, and the people conform to them because they take it for 
granted that what we have aid once we will say again. There being no 
superior power to define the law for us as we define it for others, we ought to 


the rendition of that judgment we cannot say with justice that there was a preexisting 
principle or rule which the judges were extending or applying. They formulated the 
principle or rule themselves and gave it potency thereafter by a process of creation. Suppose 
some court today should refuse to accept the judgment in Strangborough’s case, and hold 
the contract void. ... With this possibility before us, with the power residing in the 
court to nullify all our predictions, why do we, none the less, declare with assurance that this 
case is still to be accepted as a statement of thelaw? We do so because the observation of 
recorded instances almost without number induces a belief which as the certainty of con- 
viction that the rule will be acted on as law by the agencies of government. As in the 
processes of nature, we give the name of law to uniformity of succession.””’ Carpozo, The 
Growth of Law, Yale, 1924, p. 39. 


1. Ja IIae, 4.95, a.2, ad 4. | 
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be a law unto ourselves. If we are not, we are without a standard alto- 
gether. The uncertainty of the law — an uncertainty inseparable from 
the nature of the science — is a great evil at best and we would aggravate 
it terribly if we could be blown about by every wind of doctrine, holding 
for true today what we repudiate as false tomorrow.? 


c) To declare the natural law 


“cc 


In addition to defining or “ instituting’? and confirming the 
justum legale, statutes will also be necessary to formulate the pre- 
scriptions of natural law (jus naturale) .? 

There are several reasons why such declaration of natural law 
is needed. Many of its more specific precepts are not absolutely 
certain either in themselves or as regards the mind’s grasp on them 
(secundum rectitudinem et secundum notitiam). True, they are ob- 
jectively predetermined in the structure of man’s nature. But as 
generally formulated, they suppose this nature situated in circum- 
stances which are only commonly and not universally verified. Hence 
such precepts imply a tacit exception.*? St. Thomas in a lengthy 
article probes this unequal stability in the conclusions of practical 
science, which deals with contingent human actions, as contrasted 


1. McDowell v. Oyer cited in R. Pounn, Readings on History and System of the Com- 
mon Law, Boston, 1921, p.231. The philosophy of the rule of precedent is implicit in 
the full expression stare decisis et non quteta movere. This is worth noting because the 
natural-law jurist is sometimes misunderstood in his approval of it. It is generally taken 
as part of his ingrained conservatism and incurable awe of authority, or even his attachment 
to the “‘ beauty and symmetry of the law.” Or else he is thought to defend it on grounds 
similar to those of the rationalist and the historical idealist, for whom the legal order develops 
by the working out of an “ idea.’ 


2. “ Fit autem aliquid justum dupliciter : uno modo ex ipsa natura rei, quod dicitur 

jus naturale ; alio modo, ex quodam condicto inter homines quod dicitur jus positivum. 

. Leges autem scribuntur ad utriusque juris declarationem, aliter tamen et aliter. Nam 

legis scriptura jus quidem naturale continet, sed non instituit : non enim habet robur ex lege, 

sed ex natura, Jus autem positivum scriptura legis et continet et instituit, dans ei aucto- 
ritatis robur.”” IJa I Jae, q.60, a.5. 


3. Natural law being zpsa recta ratio (Ia IIae, q. 71, a. 6, c.), we must distinguish the 
real content of the precept from its formulation. The formula stands in the same need of 
interpretation as the positive law. The precept touching the restoration of property, for 
example, is not adequately translated by deposita sunt reddenda. - 

' “Nam quaedam praecepta versantur in materia quae non recipit mutationem ta 
limitationem, ut est, vel generale principium, Non sunt facienda mala, vel interdum parti- 
culare praeceptum ut non est mentiendum : alia vero sunt quae ex parte materiae mutationes 
recipere possunt, et ideo limitationem, vel quasi exceptionem admittunt : unde saepe 
loquimur de his praeceptis ac si essent proposita per absoluta verba, sub quibus patiuntur 
exceptionem, quia non satis declarant ipsum praeceptum naturale prout in se est. Sic 
enim praeceptum in se spectatum nullam exceptionem patitur, quia ratio naturalis dictat 
hoe debere fieri tali vel tali modo, et non aliter, vel concurrentibus talibus circumstantiis, et 
non absque illis.” Suanrnz, [J De Legibus, c.14, n.7 ; also c. 16, treating of epicheia and 
the natural law. 
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with those of the speculative sciences which treat of necessary and 
““immovable ”’ objects. 


Quia enim ratio speculativa praecipue negotiatur circa necessaria, 
quae impossibile est aliter se habere, absque aliquo defectu invenitur veritas 
in conclusionibus propriis, sicut in principiis communibus. Sed ratio 
pratica negotiatur circa contingentia, in quibus sunt operationes humanae : 
et ideo, etsi in communibus sit aliqua necessitas, quanto magis ad propria 
descenditur, tanto magis invenitur defectus.! 


With regard to such principles which defect on occasion (ut in 
paucioribus), the legislator’s task will be to formulate them more 
narrowly with an eye to the more frequent exceptions. We have 
examples of this in laws which restrict the uses of private property ; 
in those which prohibit certain kinds of contract ; and in those which 
define the limits of professional secrecy. When the law demands, 
for example, that a physician report a gunshot wound, this clarifies 
the natural law with respect to the professional secret. 

The defective certitude inherent in the principle is not the only 
source of difficulty. Even when we have a natural-law principle 
which is indefectible in itself — let us say the precept against abortion 
—it may not be evident from the mere terms alone and may some- 
times required a quite arduous reasoning process. As with the 
speculative sciences themselves, the farther we travel from the 
“common conceptions ” the less evident and sure is our knowledge. 


Sic igitur patet quod, quantum ad communia principia rationis sive 
speculativae sive practicae, est eadem veritas sive rectitudo apud omnes, et 
aequaliter nota. Quantum vero ad proprias conclusiones rationis specula- 
tivae, est eadem veritas apud omnes, non tamen aequaliter nota omnibus : 
apud omnes enim verum est quod triangulus habet tres angulos aequales 
duobus rectis, quamvis hoe non sit omnibus notum... Sed quantum ad 
proprias conclusiones rationis practicae, nec etiam apud quos est eadem, 
est aequaliter nota. 

Sic igitur dicendum est quod lex naturae, quantum ad prima principia 
communia, est eadem apud omnes et secundum rectitudinem et secundum 
notitiam. Sed quantum ad quaedam propria, quae sunt quasi conclusiones 
principiorum communium, est eadem apud omnes ut in pluribus et secundum 
rectitudinem et secundum notitiam : sed ut in paucioribus potest deficere 
et quantum ad rectitudinem, propter aliqua particularia impedimenta 
(sicut etiam naturae generabiles et corruptibiles deficiunt ut in paucioribus 
propter impedimenta), et etiam quantum ad notitiam ;...? 


Subjective factors as well as the objective complexity of a situation 
can impeded our perception of the natural law, The more closely we 


1. Ia IIae, q.94, 8.4, c. 
2. Ibid. 
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become involved in the concrete and particular, the more circum- 
stances we must take into consideration and the more occasions there 
are for the intrusion of passion, sympathy, and partisan interest. 
Different principles appear to conflict ; it becomes increasingly 
difficult to align the circumstances properly and to judge their true 
bearing on the principles involved. The chapters on probabilism and 
“ double effect ”’ in any moral textbook will show that these possibilities 
are not academic.! Nor is it just the ordinary citizen who is unequal 
to these involved situations. Often the solutions may require such 
dispassionate outlook and such special skill in moral science that even 
judges of average competence could not be expected to arrive at them 
independently, at least not frequently or always. That is why we 
have courts of appeal as St. Thomas explains in connection with the 
provisions of the Old Law : 


Judices ad hoc inter homines constituuntur ut determinent quod 
ambiguum inter homines circa justitiam esse potest. Dupliciter autem 
aliquid potest esse ambiguum : uno modo apud simplices ; ... Alio modo 
contingit aliquid esse dubium etiam apud peritos ; ideo ad hoc dubium 
tollendum constituit lex ut omnes recurrerent ad locum principalem a Deo 
electum, in quo et summus sacerdos esset, qui determinaret dubia circa 
caeremonias divini cultus, et summus judex populi, qui determinaret quae 
pertinent ad judicia hominum ; sicut etiam nunc per appellationem, vel per 
consultationem causae ab inferioribus judicibus ad superiores deferuntur.? 


So much for the general reasons why natural law must also be the 
object of positive legislation. In a later section we will examine the 
extent to which the state may feasibly undertake this task of imple- 
menting the natural law “ 7n remedium humanae ignorantiae.”’ * 


d) To guarantee the rule of reason 


This brings us to another quality of law : its general superiority 
in the line of practical wisdom vis-a-vis the judgment of individuals, 
magistrates themselves included. ‘‘ Neminem oportet esse sapientiorem 
legibus.’’ Since cases ought to be decided on their individual merits, 
it would seem wise at first sight that laws, instead of atempting to 
regulate them as it were a longe, should propose general directives only 
and leave the rest to the prudence of the judge. He after all is 
supposed to be an “‘ animated justice ” able to appreciate the merits 


1. “ Quaedam enim sunt in humanis actibus adeo explicita ut statim, cum modica 
consideratione, possunt approbari vel reprobari per illa communia et prima principia. 
Quaedam vero sunt ad quorum judicium requiritur multa consideratio diversarum cir- 
cumstantiarum quas considerare diligenter non est cuiuslibet, sed sapientum, sicut con- 
siderare particulares conclusiones scientiarum non pertinet ad omnes sed ad solos philo- 
sophos.” Ja IJae, q.100, a.1, c. 

2. Ia IIae, q.105, 9.2, ad 7. 


3. Cf. Ia ITae, q.94, a.5, ad 1 ; q.98, a.6, ¢. 
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of the individual case before him. Such a theory gained ground for a 
time in France under “‘les bons juges ’’ who rendered decision according 
to their individual sense of justice, substituting the arbitriwm bon iri 
for the objective norm of statute.! 

On the contrary, without becoming over-ambitious, the law should 
leave as little as possible to personal judicial discretion. Animated 
justice is a necessity but it should be made as unnecessary as possible. 
Since the ‘‘ animation ”’ happens also to be human, it is rarely found 
unalloyed, and the wider the area open to its flexibility, the greater the 
risk of missing the mark. Laws on the other hand are a depository 
of practical wisdom representing the mature judgment of an élite 
qualified to weigh pros and cons. For they can reflect calmly on a 
wide experience of similar cases. The experience is past and gener- 
alized, while legislation is for the future. And both past and future 
are relatively free from the influence of passion and surprise which are 
likely to color a situation suddenly presented to the judge whose 
‘“‘ animation ”’ some morning may, for all we know, be due toindigestion 
or unconscious antipathy to one of the parties before him. St.Thomas, 
summarizing Aristotle, thus gathers the reasons for making laws as 
specific as can be : 


Primo quidem, quia facilius est invenire paucos sapientes, qui sufficiunt 
ad rectas leges ponendas, quam multos, qui requirerentur ad recte judican- 
dum de singulis. Secondo, quia illi qui leges ponunt, ex multo tempore 
considerant quid lege ferendum sit : sed judicia de singularibus factis fiunt 
ex casibus subito exortis. Facilius autem ex multis consideratis potest 
homo videre quid rectum sit, quam solum ex aliquo uno facto. Tertio, 
quia legislatores judicant in universali et de futuris : sed homines judiciis 
praesidentes judicant de praesentibus, ad quae afficiuntur amore vel odio, 
aut aliqua cupiditate ; et sic eorum depravatur judicium. 

Quia igitur justitia animata judicis non in multis invenitur, et quia 
flexibilis est ; ideo necessarium fuit in quibuscumque est possibile, legem 
determinare quid judicandum sit, et paucissima arbitrio hominibus 
committere.? 


Some such thought as this is behind the policy of “ legislative 
tolerance ’’ with which the name of Holmes is associated. From the 
numerous occasions it formed the theme of his dissenting opinions, he 
appears to have had a uncommon appreciation of the relation between 
law-maker and judge. Under the American system of government, 
the higher courts have not only to review the decisions of lower 
tribunals but also to pass judgment on the constitutionality of the law 
itself. Holmes was at frequent odds with his colleagues on the bench 
in setting early limits to the scope of such judicial review. He was 


1. Cf. B. Carpozo, The Nature of the Judicial Process, Yale, 1932, p.139. 
2. Ia ITae, q.95, a.1, ad 2. 
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often able to expose in the majority opinion overturning a contested 
statute, a subtle usurpation of the legislative function itself since the 
judges, instead of confining themselves to the strict issue of constitu- 
tionality, were actually imposing their own ideas in economics and 
sociology. Holmes, to be sure, was not admitting in others a higher 
competence in general wisdom. But he knew that courts were not 
constituted to substitute their own convictions for law and even when 
his own ideas ran counter, he was generously prepared to suppose, 
where there was question of the reasonability of a law, that the Con- 
gress and State legislatures were better judges than himself of the 
urgency of some public good and of the best practical means to achieve 
it. His cutting reminder to the Court, in his Lochner dissent, that 
“‘ the Fourteenth Amendment does not enact Mr. Herbert Spencer’s 
Social Statics’ has since become a quotation. During a quarter of a 
century he struggled for a more tolerant interpretation of the due- 
process clause of the fourteenth amendment which the Court was 
reading in the light of lazssez-faire economics so as to outlaw all attempts 
at social legislation on the part of the government as unreasonable 
interference with liberty. We may see his mentality at work in his 
dissent in Adkins vs Children’s Hospital where the Court voided as 
unconstitutional a minimum wage law for women : 


The question in this case is the broad one. Whether Congress can 
establish minimum rates of wages for women in the District of Columbia 
with due provision for special circumstances, or whether we must say that 
Congress has no power to meddle with the matter at all. To me... the 
power of Congress seems absolutely free from doubt. The end, to remove 
conditions leading to ill health, immorality, and the deterioration of the 
race, no one would deny to be within the scope of constitutional legislation. 
The means are means that have the approval of Congress, of many States, 
and of those governments from which we have learned our greatest lessons. 
When so many intelligent persons, who have studied the matter more than 
any of us can, have thought that the means are effective and are worth the 
price, it seems to me impossible to deny that the belief reasonably may be 
held by reasonable men.! 


When a majority of the Court ruled a tax law unconstitutional 
on grounds that it drew an arbitrary classification in exempting mort- 
gages due to mature within five years, Holmes in dissent enuntiated 
his famous doctrine of the “‘ pragmatic line :”’ 


When a legal distinction is determined, as no one doubts that it may be, 
between night and day, childhood and maturity, or any other extremes, a 
point has to be fixed or a line has to be drawn, or gradually picked out by 
successive decisions, to mark where the change takes place. Looked at by 
itself without regard to the necessity behind it, the line or point seems 


1. 261 U.S. 525, 567 (1923). Citations not otherwise qualified are from United 
States Supreme Court Reports (Lawyers’ edition). 
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arbitrary. It might as well or might nearly as well be a little more to the 
one side or the other. But when it is seen that a line or point there must be, 
and there is no mathematical or logical way of fixing it precisely, the decision 
of the legislature must be accepted unless we can say that it is very wide of 
any reasonable mark. 

There is a plain distinction between large loans secured by negotiable 
bonds and mortgages that easily escape taxation, and small ones to needy 
borrowers for which they give their personal note for a short term mortgage 
on theirhouse. I hardly think it would be denied that the large transactions 
of the money market reasonably may be subjected to a tax from which 
small ones for private need are exempted. The Legislature of Kentucky 
after careful consideration has decided that the distinction is clearly marked 
when the loan is for so long a term as five years. Whatever doubt I may 
feel, I certainly cannot say that it is wrong. If it is right as to the run of 
cases a possible exception here and there would not make the law bad. All 
taxes have to be laid by general rules. 


The significance of this viewpoint, which may strike us as evi- 
dencing only good common sense, may appear more clearly when we 
examine later on the legal philosophy to which it is opposed. 


2. The function of the judge 


a) The judge as ‘‘ minister legis ”’ 


Laws are ‘‘ measures” instituted by the public authority to 
regulate human actions. For the most part they accomplish this 
quietly and effectively. If laws are sound and well formulated, the 
citizens can in large part apply the measure for themselves. We can 
speak then of a hidden operation of human law. There are no records 
of how many individual motorists are firmly regulated by traffic laws. 

But legislation would be incomplete without provision for some 
public, official, means of applying laws to particulars. In the first 
place, laws depend on sanctions. Hence in addition to the author- 
itative command, there must be another public power to make 
particular applications of the law in the form of penalties for violations. 
Punishment is one of the acts of law ? and someone must decide it.? 

There is another reason why the legislator has to be supplemented. 
Laws must be universally proposed. And since they have for their 
object human acts which are not perfectly uniform, occasions must 
arise when there is doubt of a law’s application in a particular set of 


1. Louisville Gas Co. v. Coleman, 277 U.S. 32, 41 (1928). 

2. Ia Ilae, q.92, a.2, e. 

3. “Id autem per quod inducit lex ad = quod sibi obediatur, est timor poenae : et 
quantum ad hoc, ponitur legis effectus punire.” Ibid. 

“Punire non pertinet nisi ad ministrum legis, cujus auctoritate poena infertur.” 
Tbid., ad 3. 
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circumstances. Hence the need for some authoritative voice to 
interpret the law, deciding if and how it applies in the particular case. 


Quia enim lex deficit in particularibus, ista est causa quare non omnia 
possunt determinari secundum legem, quia de quibusdam quae raro acci- 
dunt, impossibile est quod lex ponatur, eo quod non possunt omnia talia ab 
homine provideri. Et propter hoc necessaria est post legem latam sententia 
judicum per quam universale dictum legis applicatur ad particulare nego- 
tium. Quia enim materia humanorum operabilium est indeterminata, inde 
est quod eorum regula, quae est lex, oportet quod sit indeterminata, quasi 
non semper eodem modo se habens.! 


The judge’s office therefore originates as the natural complement 
of law just as the manual labourer complements the architect.’ 
Besides the law we need the “‘ sentence,”’ or particular judgment, and 
an ‘executive prudence”’ to give the law its proper effect. St. 
Thomas thus comments on the sense of Aristotle’s division of political 


prudence into active and architectonic : 


Una pars est quasi prudentia architectonica, quae dicitur legis positiva. 
Dicitur enim pars architectonica quae determinat aliis quid sit agendum. 
Unde principes imponentes legem suis subditis, ita se habent in civilibus 
sicut architectores in artificialibus. Et propter hoc ipsa lex positiva, idest 
ratio recta secundum quam principes leges rectas ponunt, dicitur archi- 
tectonica prudentia. 

Alia autem pars politicae communi nomine vocatur politica, quae 
scilicet consistit circa singula operabilia. Leges enim comparantur ad 
opera humana, sicut universalia ad particularia. ... Et sicut legis posi- 
tiva est praeceptiva, ita et politica est activa et conservativa eorum quae 
lege ponuntur. , 

Et hoe patet quod ad ejusmodi politicam executivam pertinet senten- 
tia : quae nihil aliud est quam applicatio rationis universalis ad particulare 
operabile. Non enim dicitur sententia nisi de aliquo operabili.* 


As the very name of his office suggests, the judge’s task is justice. 
Judex dicitur quasi jus dicens. Indeed, the term “ judgment ’’ which 
we use for the mind’s affirmation with regard to any object, in its 
original sense meant a determination of the just. 


Judex autem dicitur quasi ‘jus dicens.” Jus autem est objectum 
justitiae... Ed ideo judicium importat, secundum primam nominis 
impositionem, definitionem vel determinationem justi sive juris.‘ 


Prudence and justice must therefore be his characteristic virtues : 
prudence, because he must judge with regard to the singular and 


1. In V Eth., lect. xtv, n. 1087. 

2. Cf. Ethics. Bk vi, ¢.8, 1141 b. 

3. In VI Eth., lect. vit, n. 1197-1198. 
4, IIa ITae, q.60, a.1, c. 
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contingent operabilia “de quibus contingit consiliari ;’ +1 justice, 
obviously, because of the general purpose of his office : 


Quod autem aliquis bene definiat aliquid in operibus virtuosis proprie 
procedit ex habitu virtutis : sicut castus recte determinat ea quae pertinent. 
ad castitatem.’ 

Ad rectum judicium duo requiruntur. Quorum unum est ipsa virtus 
proferens judicium. Et sic judicium est actus rationis : dicere enim vel 
definire aliquid rationis est. Aliud est autem dispositio judicantis, ex qua 
habet idoneitatem ad recte judicandum. Et sic in his quae ad justitiam 
pertinent judicium procedit ex justitia : sicut in his quae ad fortitudinem 
pertinent ex fortitudine. Sic ergo judicium est quidam actus justitiae 
sicut inclinantis ad recte judicandum ; prudentiae autem sicut judicium 
proferentis. Unde et synesis, ad prudentiam pertinens, dicitur “‘ bene 
judicativa ”’.. .3 


b) The judge as “‘ persona publica ”’ 


However, the justice which is the object of judicial sentence and 
research is not absolute justice but justice according to law or secundum 
quid. The judge is the minister legis ® before he is the minister of 
justice. Or, more exactly, he serves justice precisely by applying the 
law. He is a public person whose whole authority is from the law 
and its public purpose of determining the justum politicum. 


Cum judicium sit ferendum secundum leges scriptas... ille, qui 
judicium fert legis dictum quodammodo interpretatur, applicando ipsum 
ad particulare negotium. Cum autem ejusdem auctoritatis sit legem 
interpretari et legem condere, sicut lex condi non potest nisi publica auctori- 
tate, ita nec judicium ferri potest nisi publica auctoritate, quae quidem se 
extendit ad eos qui communitati subduntur.® 


That is why the judge has the right to “ place his hand on each 
party ”’ and why his decision is more than a merely prudent declaration 
which the parties are free to accept or not. Judicitum importat 
umpulsionem.?' The sentence is the effect of law and can by analogy 
be itself law. 


Dicuntur etiam quaedam legalia, non quia sint leges, sed propter 
applicationem lezum communium ad aliqua particularia facta ; sicut sunt 
sententiae, quae pro jure habentur.® 


. Cf. Ethics, Bk vt, ¢.8, 1141 b. 

. IIa ITae, q.60, 2.1, ¢. 

. Ibid., ad 1. 

Cf. In I Polit., lect. rv, 0.19. This point will be discussed in a later section. 
. In V Eth., lect. v1, n.951. 

. IIa ITae, 4.60, a.6. c. 

. Ibid., ad 1 ; cf. also q.67, a.1, ad 2. 

. Ia ITae, q.96, a.1, ad 1. 
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Sententia judicis est quasi quaedam particularis lex in aliquo parti- 
culari facto. Et ideo sicut lex generalis debet habere vim coactivam, 
... ita etiam et sententia judicis debet habere vim coactivam, per quam 
constringatur utraque pars ad serviendum sententiam judicis : alioquin 
judicium non esset efficax. Potestatem autem coactivam non habet licite 
in rebus humanis nisi ille qui fungitur publica potestate.! 


‘¢ 


Because of this public status the judge, albeit an ‘‘ animated 
justice,’ must to some extent divest himself of his own personality. 
Not only must he judge according to the written law, but he must do so 
on the basis of public knowledge and the legituma documenta introduced 
in court even when he has private knowledge that their witness is 
objectively defective. Thus Cajetan : 


Persona publica potestate publica, scientia publica, et voluntate 
publica uti debet in iudiciis, sine ignorantia, imprudentia et negligentia 
propria, quidquid inde veniat.? 


For the same reason, however laudable in another, the judge is 
not at liberty to show mercy where the law has stipulated the penalty. 
Ipse non fert judicti sententiam quasi ex propria, sed quasi ex publica 
potestate.® 


Misericordia judicis habet locum in his quae arbitrio judicis relin- 
quuntur, in quibus “ boni viri est ut diminutivus poenarum,”... In his 
autem quae sunt determinata secundum legem divinam vel humanam, non 
est suum misericordiam facere.* 


1. IIa ITae, q.67, a.1, c. 


2. CaseTan, in IIam I Tae, q.67, 2.2. Wedonot know how urgent in practice may 
have been the case “ per accidens rarissimum eveniens’”’ (treated earlier by St. Thomas in 
q.64, a.6, ad 3 and postponed by Cajetan to his present treatment) where the judge 
pronounces the death sentence on a party he privately knows to be innocent. The case is 
aggravated here, it seems to us, because it is not a question merely of sentencing one already 
found guilty say by a jury whose responsibility it is to weigh the evidence, but a question 
of the judge himself judging the guilt on the basis of the public record. 

i In such a situation it seems to us that the judge has the right and perhaps the duty, 
‘barring some grave incommodum, to declare his scruple or at least disqualify himself (a 
frequent practice today in cases where for any reason the judge would be embarrassed or 
feel himself an interested party). Homicide is a proportionately grave evil and judicial 
anarchy would hardly result from such a unique case. In fact it would seem the judge 
had some obligation, ceteris paribus, to become a witness instead : his statement of inno- 
‘cence, even if not capable of public proof, can be publicly made and weighed with the other 
evidence. ; 

Father Spicq in his commentary points out that modern jurisprudence has tempered 
the rigor of this formal procedure on which mediaeval jurists apparently had some reason 
to be more insistent. (Cf. Edition des Jeunes, La Justice [II, note 7 and Appendix II). 
In any case, a jury is supposed to decide according to its convictions and its members do 
mot have to explain or defend their votes. 


8. Ila ITae, q.67, 2.4, c. 
4. Ibid., ad 1. 
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This doctrine scandalizes. It appears to confuse ends with 
means — in short to make the written law an absolute instead of the 
instrument for justice. Similarly, it seems to forget that the deposi- 
tions of witnesses are means for arriving at the truth. When the 
judge knows the truth to be to the contrary, his natural-law obligation 
would seem to demand that he pronounce accordingly.! 

We should note first of all that the supposition here is that the 
law itself is not unjust. Were the case otherwise, the judge would 
indeed be cooperating with injustice. But that is another problem 
to be solved by other norms. 

However, when the legislator has made a reasonable disposition, 
and where reasonably effective rules of procedure exist for the admis- 
sion and sifting of evidence, the judge must follow them. It is 
natural law, after all, which demands a legal order with all its intrinsic 
limitations,? and which therefore demands that it be observed. That 
is just how the judge follows his conscience. 


In his quae ad propriam personam pertinent, debet informare conscien- 
tiam suam ex propria scientia. Sed in his quae pertinent ad publicam 
potestatem, debet informare conscientiam suam secundum ea quae in 
publico judicio sciri possunt, etc.® 


Justice is the concern of public authority. The means for its 
administration must also be public and according to law, or what is 
called ‘‘ due process.”’ 


Finis iutitiae publicae humanae non est veritas facti absolute, sed 
veritas facti publica homini.. . 

Finis institutiae publicae humanae est reddere unicuique ius suum 
non simpliciter, sed quantum potestas et scientia publica se extendere 
possunt : neque enim plus exigendum ab homine est.‘ 


We have already seen the dangers of leaving more than is neces- 
sary to the individual discretion of the judge. The same disarray 
would result here. There would be little confidence in the courts 
were judges at liberty to bypass the publicly determined means for 
establishing facts and base their decisions on private knowledge. 
As Portia replied to Bassanio’s urging that she wrest once the law 
to her authority and, to do a great good, do a little wrong : 


’T will be recorded for a precedent, 
And many an error, by the same example, 
Will rush into the state : it cannot be.® 


1. Cf. Caseran, in idem. 

2. Cf. Ia ITae, q.91, a.8, c. and ad 8. 

3. Ila ITae, q.67, 2.2, ad 4. 

4. Caseran, in idem. 

5. The Merchant of Venice, Act IV, sc. i. 
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c) The judge as ‘‘ interpres legis” 


The general principle that the judge decides according to law is 
easily laid down but in practice can be difficult. It is true that the 
legal picture is often well enough defined so that the ‘‘ application ”’ 
consists merely in giving the law its official, juridical, effect as when 
sentence is pronounced on the guilty. Butat other times the situation 
poses a case where the judge must resolve some obscurity as to the 
law’s meaning and application in particular circumstances. It is not 
always easy to mark the point at which he exceeds his mandate of 
applying the law and begins to legislate on his own. The fact is, as 
we saw, that the two offices of legislator and judge, while distinct, are 
not so much separate as continuous. The judge is there to prolong 
the law where its reach falls short because of its generality, giving it 
fingers as it were to clutch particular objects. And the difference 
between declaring law and creating it can become very narrow and at 
times too imperceptible to ‘‘ change the color of legal litmus paper.” 
For the American courts, the distinction becomes especially nice. 
On the one hand, the judiciary both on national and state levels are 
the appointed watchdogs of their respective federal and state constitu- 
tions and are supposed to act as checks on the legislatures. They 
must consequently to some extent judge the law-maker. On the other 
hand, because of the doctrine of “‘ separation of powers ’’, there is a 
special sensitivity to any seeming forays of the courts into the legis- 
lators’ province. 

There are some highly artificial ways of viewing the judicial 
function — as though it consisted in mere automatic, impersonal 
syllogizing from the terms of a statute. The source of trouble here 
is in a rationalistic notion of law. The legal order is regarded as a 
mathematically coherent system whose laws, like geometrical prin- 
ciples, are not made but found. The jurist is then supposed to fill in 
the details by successive logical steps. Thus, as with Pufendorf, we 
have a juridical system, deductively constructed, reaching to such 
minute details as laws governing debts, inheritance, conveyance, and 
modes of acquiring property.! 

Legal cases are then regarded as so many jig-saw puzzles or 
mathematical problems whose solutions are predetermined in the 
elements themselves whatever the ingenuity required to piece them 
together. And so scandals result when decisions are handed down 
otherwise than as predicted on the basis of statutes and precedents -— 
the premises of the legal syllogism — or when judges dissent on the 
same case ‘‘ as though one or the other side were not doing their sums 
right and, if they would take more trouble, agreement would inevitably 
come.” 2 


1. Cf. H. Rommen, Natural Law, op. cit., pp. 94 ff. 
2. O. Hotmss, “ The Path of Law,” Lerner, op. cit., p. 79. 
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We can understand the current lack of enthusiasm for natural-law 
jurisprudence when we recall that such uninviting views of the judge’s 
vocation are associated in legal memory with the ‘‘ law-of-nature 
school.” 


It was believed that the jurist, by a mere effort of reason, might frame 
a perfect code which could be administered as ultimate legal wisdom. 
Under the influence of this idea men were scornful of history and of tradi- 
tional legal materials. All that was needed might be done by unaided 
reason as if there had never been a legal past. The one thing needful was 
to draft into service the most powerful reason in the state, obtain a perfect 
code through the exercise of reason, and hold down inferior reasons to its 
text. ... Hence in the code of Frederick the Great there was to be no 
judicial power of interpretation. The judges were to consult a royal com- 
mission as to any doubtful points and to be bound absolutely by its answer. 


The legal realists, as they are called, made a contribution in 
reacting against such exaggerations and in calling attention to the 
part played by background, sympathy, and ‘“‘ the inarticulate major 
premise ’’ in shaping supposedly aloof judicial decisions. The 
“‘ Great Judge interpretation ”’ of legal history has its partial validity 
not only as regards the common law which is, after all, essentially 
judge-made,? but also for\codified systems whose fixed structure would 
appear to leave narrow room for judicial discretion. 

But realism went to doctrinaire lengths itself in holding that 
judges alone made law, that in practice there are no laws except the 
decisions of individual courts, and that a statute for all practical 
purposes is not real law until construed by the court. Even an 
individual decision, it is held, is law only for the litigants involved 
since another court, nay the same court on another occasion, may 
reverse it. ‘‘ Law never is but is always about to be.” 

Such criticisms appear themselves to originate in a mathematical 
concept of law and a failure to appreciate the difformity of its matter. 
The realist is offended at the unpredictability of law-suits, at the 
possibilities for surprise and legal escape from the terms of a contract, 
and at the subtle ways in which extralegal considerations can deflect 
the judgment of the court. It is understandable that all this should 
make a lively impression on lawyers whose legal activities center on 
litigation. Litigation after all supposes some doubt of the standing 


1. R. Pounp, Interpretations of Legal History, op. cit., p.3. 


2. “ The outstanding characteristic of the common law is that it is a system of law 
built up by the judges from case to case, especially in the field of civillaw. It thus presents 
a marked contrast to the legal systems of the Continental countries, which have each a civil 
code for judges to apply in their decisions. The first question the common law judges asks 
himself when confronted with a caseis, Are there any previous decisions to serve as precedent 
or at least as an analogue for the instant case? There are of course statutes in the common 
law countries ; but even the statutes are looked at in the context of judicial interpretation 
and tradition.” J. Wu, Fountain of Justice, op. cit., p. 56. 
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of the parties so that a decision either way is not wholly improbable. 
But there are forests as well as trees, and not all law is litigation. A 
more balanced view should include the wide areas where conduct and 
contracts are securely controlled and where litigation is neither 
probable nor possible. It would be unfair to deny the name of law 
to such an array of statutes, customs, and precedents just because 
they regulate so effectively as to give no opportunity for putting their 
certitude to the test. 

Both these opposed positions — realism and rationalism — pro- 
ceed from the same misconception of the nature of practical reason, 
which leads to the expectation of a like necessity in both the general 
practical principles and their conclusions. Because the common 
principles are necessary, and because laws are formulated in concepts 
technically precise, they are likely to be regarded as so many mathemat- 
ical propositions. This leads the analytical jurist to postulate the same 
precision in the applications and conclusions drawn from them. The 
realist, on the other hand, impressed by the variety in the applications 
made by the courts, is led by the same illusion to deny the existence, 
or at least the importance, of the general principles of law. We find 
this train of thought indicated in an objection cited by St. Thomas 
against the derivation of positive law from the natural law. It is 
argued that were such the case, positive laws would be everywhere 
alike. St. Thomas answers : 

Dicendum quod principia communia legis naturae non eodem modo 


applicari possunt omnibus propter multam varietatem rerum humanarum. 
Et ex hoc provenit diversitas legis positivae apud diversos.! 


The question then is not whether there are laws controlling the 
judge or whether judges make law. It is rather a question of determ- 
ining how the judge is to accomplish the office of subordinate legislator 
— the difference here being that while the legislator is relatively free 
to select an end and the means to achieve it, the law, once established, 
is one of the objective limitations on the judge. He legislates 
“‘ interstitially ”’ where “‘ gaps ”’ occur in the law. 


Judex enim non consiliatur qualiter debeat sententiare in his quae 
sunt lege statuta, sed forte in casibus in quibus non est aliquid lege determi- 
natum.’ 


We are faced here with the nature of interpretation, the most 
difficult of judicial tasks.* As on the question of the nature of law 


1. Ia Ilae, q.95, a.2,ad 3. Cf. g.96, a.2,ad3 ; q.97,a.1, ad 1. 
2. In III Eth., lect. v1, 0.471. 


3. We understand interpretation in its current sense of the application of law to the 
particular case. In the treatises de jure et justitia it meant principally the methods for 
determining the meaning of the law when for one or another reason it was doubtful. Cf. 
Suarez, VI De Legibus, c. 11, 0.1. 


(8) 
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itself, with which it is obviously connected, schools of jurisprudence, 
as they divide here, are classified into the analytical, the historical, 
and the sociological schools. 

The analytical and historical schools enjoyed a long ascendency 
in English and especially in American jurisprudence. This has been 
attributed to different causes : the natural conservatism of jurists, 
inclining them to favor stability over change ; the emphasis in their 
training on deductive processes and on the kind of accuracy that 
“sharpens the mind by narrowing it ;’’? and finally, as factors 
peculiar to the united States, a Puritan tradition * plus the doctrine 
of separate powers that waved the courts away from all that might 
appear as independent excursions along novel paths. All this has 
encouraged the artificial rationalizations designed to make judicial 
decisions appear as strictly following from the terms of the law. 

In whatever way their influence lingers, as formal juristic methods 
both schools are now discredited and it would be idle to reduce them 
once more to absurdity. But as their repudiation has been taken to 
imply the repudiation of natural law and of absolute moral principles 
as the basis of the juridical order, it is worth the trouble to note the 
great divergences between them and the scholastic natural-law 
tradition. 


II. ANALYTICAL JURISPRUDENCE 


1. General description 


Analytical and historical jurisprudence have much in common and 
their tendencies are often found in combination. Both make juris- 
prudence an independent science limited to a critique of law itself 


1. We are following Pound’s classification. The same divisions, with more specific 
regard to methods of interpretation, are sometimes designated respectively as philosophical, 
evolutionary, and ethical. (Thus Cardozo in Nature of the Judicial Process, op. cit.) There 
is also a biological, an economic, and a political theory but they are interpretations of the 
origin and growth of law and not theories of judicial methods. In so far as they explain law 
in terms of the same forces accounting for society, they fall under the general classification 
of soctological theories. 3 

2. Cf. Hotmes, The Path of Law, Lerner, op. cit., p.80. In this connection, cf. 
In II Metaphys., lect. v, n. 334, for the influence of intellectual habits in inquirenda veritate. 
Add to this the fact that these habits are harder to remove and their presence haider to 
detect than in the case of moral habits. This is so because the intellect is more dependent 
on the imagination and senses than is the will on the sense appetites. The phantasm is a 
principium permanens ; it is at the origin and term of the intellect’s action. (Cf. De Trin., 
q.6, a.2,ad 5). “ Appetitus sensitivus se habet ad voluntatem sicut motus ab ea. ... Virtutes 
autem apprehensivae magis se habent ut moventes respectu intellectus.” Ia IIae, q.56, a.5, ad 1. 

3. “ All discretion ran counter to Puritan religious ideas, no matter what the social or 
economic position of the particular Puritan. Men were to be with one another, not over 
one another. There was to be a government of laws, not of men. The individual con- 
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through sheer analysis of its content without reference to the ends 
of law or the conditions of its matter. For both, the concepts in 
which laws are formulated come to be handled as independent objects 
instead of a signs more or less adequately expressive of the realities 
they are meant to signify. These conceptions, themselves the product 
of history and closely bound to the circumstances of their origin, are 
henceforth endowed with permanent objective reality and finally 
harden into the principles of a legal system no longer patient of 
adjustment to the demands of change. 

Two distinct but related abuses are especially associated with 
the analytical school : (a) the attempt to derive solutions to legal 
problems from the mere analysis of general formulas, and these taken 
absolutely ; (b) the striving for artificial certitude and logical precision 
in the application of laws. 

The first tendency we find somewhat grossly illustrated in the 
case of Oleff v. Holdapp. Tego Mirovanis had engineered the murder 
of his uncle to gain complete possession of their joint bank account 
which, according to agreement, was to belong in toto to the surviving 
partner. When the victim’s heirs claimed an interest in the account, 
the Supreme Court of Ohio ruled against them as follows : 


We are not subscribing to the righteousness of Tego’s legal status ; 
but this is a court of law and not a theological institution. Property cannot 
be taken from an individual who is legally entitled to it because he violates 
public policy. Property rights are too sacred to be subjected to a danger 
of that character. We experience no satisfaction in holding that Tego is 
entitled to this account.; but that is the law and we must so find.! 


This is a good example of ‘‘ judicial pessimism ”’ where law and morality 
are separated and the judge’s office reduced to “‘ the very cipher of a 
function.” 

The second abuse — what has been called by Justice Cardozo 
“the tyranny of concepts ’’ — may also be illustrated by instances 
from the court record. The interrupted act of picking an empty 
pocket was considered no attempt at larceny since, had the action 
continued, no theft would have occurred.2,_ A woman could recover 


science was to be guided and persuaded by good laws, made in advance, giving light to the 
individual at the crisis of action, not coerced by administrative tribunals acting according 
to the notions of those who sat therein as to what equity and good conscience might require 
in a particular situation.”” Pouwnp, Interpretations, op. cil., p.103, and note 2. 

1. Cited by Wu, op. cit., p.179. In asimilar case (Riggs v. Palmer) the N. Y. Court 
of Appeals ruled out a murderer’s claim on grounds of equity. Yet even here there was a 
dissenting opinion arguing : ‘‘ The matter does not lie within the domaine of conscience. 
We are bound by the rigid rules of law which have been established by the legislature and 
within the limits of which the determination of this question is confined.” Cf. B. Carpozo, 
Nature of the Judicial Process, op. cit., p. 40. 

2. O. Hoimss, The Common Law, Little, Boston, p.68. 
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for an injury done herself, but not for the resultant maiming of her 
unborn child since the child had no legal personality at the time of 
injury and when personality was acquired, no new injury was done. 
According to the concept of liability as arising from parties to a sale, 
the buyer could recover for injuries caused by negligent manufacture 
of an auto, but not his brother, unless it had been made elear to the 
manufacturer that the car was to be given him.? 


Again, supposing that in such a case as Dulieu v. White, two women 
were in the room, one of whom owned the house while the other was her 
guest. According to some decisions, proceeding in the purely mechanical 
fashion of the jurisprudence of conceptions, the one could have recovered 
damages for the miscarriage produced by the negligently caused fright, 
since she might have claimed them as an item of damages for the trespass 
upon her land, while the other could not recover. ... Or, if in blasting 
operations, carried on with due care, stones were unexpectedly cast on 
another’s land and hit both the owner of the land and another person 
casually but rightfully there, we were told that the one might recover as an 
additional item of damage for the trespass, but the other might not recover 
at all. For if one were allowed to cast stones on another’s land, even 
though without negligence, without liability, he might acquire a servitude 
of so doing, whereas there could be no acquisition of a servitude of casting 
stones on a human being.? 


These are what have become known in lawyers’ parlance as 
“‘ strong decisions ’’ — decisions thoroughly repugnant to justice and 
common sense but propounded as the conclusions of faultless legal 
logic applied to given legal premises. It was a logic completely 
divorced from the law’s realities. The purposes of legislation, approx- 
imation, and the “ secret exception ”’ to be understood in all human 
formulations — none of these were permitted to weight in the balance 
against the integrity of the law’s killing letter. 


2. The nature of the error 


Such dictionary jurisprudence misconceives the real function of 
written law as a tool of practical reason. We have already touched on 
this point in connection with the certitude of natural-law precepts, 
but as the confusion of speculative and practical science is the root 
error here, it will pay to go into more detail. 


a) The differences of speculative and practical reason 
As their names imply, speculative and practical reason differ 
according to their ends. In speculative science the end is truth sought 


1. Cf. Pounn, Interpretations, op. cit., p.121. 
2. Ibid., p.122, 
3. Ibid., p.121. 
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for its own sake ; in practical science truth is sought as a means to 
operation : 


Theoricus sive speculativus intellectus in hoc proprie ab operativo 
sive practico distinguitur, quod speculativus habet pro fine veritatem 
quam considerat, practicus vero veritatem consideratam ordinat in opera- 
tionem tamquam finem.! 


We should note that this difference is not merely in the fins 
scientis. The difference in end involves a difference also according 
to both object and mode. For science to be in any sense practical, its 
object must first of all be operable, that is to say measured by and 
dependent upon the human intellect.2, And for science to be s¢mplici- 
ter practical, it must in addition to ordering its knowledge to action, 
study its object precilsely as operable — considering a house, for exam- 


ple, not according to its definition and properties but ‘‘ scrutans 
quomodo res fiat.” 3 
Cum... oporteat materiam fini esse proportionatam, oportet practi- 


carum scientiarum materiam esse res illas quae a nostro opere fieri possunt, 
ut sic earum cognitio in operationem quasi in finem ordinari possit. Specu- 
lativarum scientiarum materiam oportet esse res quae a nostro opere non 
fiunt. Unde earum consideratio in operationem ordinari non potest sicut 
in finem, et secundum harum rerum distinctionem oportet scientias specula- 
tivas distingui.* 

Unde Philosophus cum distinguit practicum et speculativum ex fine, 
non loquitur de fine solum ex parte intelligentis et operantis actualiter, sed 
ex fine intento ex vi ipsorum principiorum et regularum quibus utitur ista 
scientia. Si enim sunt principia solum manifestantia veritatem et quasi 
illuminantia et fugantia ignorantiam, speculative procedunt. Si autem 
non solum manifestant veritatem, sed dirigunt ad hoc, ut fiat et constitua- 
tur in esse, sunt practica et ordinant praxim, intelligendo nomine praxis 
generaliter objectum practicae cognitionis.® 


Because the speculative intellect seeks merely to contemplate 
the truth of things known, while practical intellect aims at knowing 
in what way and by what means things operable can be made to exist, 
the speculative sciences are said to proceed modo resolutivo and the 
practical sciences, modo compositivo. When our action is limited to 


1. De Trinttate, q.5, a.1, resp. 

2. “ Res aliter comparatur ad intellectum practicum, aliter ad intellectum specula- 
tivum. Intellectus enim practicus causat res, unde est mensuratio rerum quae per ipsum 
fiunt : sed intellectus speculativus, quia accipit a rebus, est quodammodo motus ab ipsis 
rebus et ita res mensurant ipsum.” De Verit., g.1, a.2, resp. ‘‘ Scientia igitur quae est 
speculativa ratione ipsius rei scitae, est speculativa tantum.’”’ Ja, q.14, a.16. 

3. Caseran, in Iam, q.14, a.16, nn.II-III. 

4. De Trin., q.5, a.1, resp. 

5. Jonn or St. Tuomas, Curs. Phil., Logica, II P., q.1,a.IV. [Vol. I, 269 b]. 
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understanding an object, we take it mentally apart, “ analyze” or 
resolve it into its intelligible components.! Our confused knowledge 
of man becomes more distinct, for example, when we “ divide ” him 
into animal and rational. But practical science does not want its 
object thus in parts. It wants the whole thing put together or 
composed — a whole house, a perfect man.? Knowledge of the parts 
is of interest only in so far as it is necessary for knowing how to compose 
the desired good. Thus ethics makes use of certain speculative 
knowledge of the soul, but only “ quantum sufficit ad ea quae princi- 
paliter quaerimus.”’ 3 


Unde principia speculativa dicuntur resolutiva quia solum respiciunt 
veritatem, ut resolvitur cognoscibiliter in sua principia ; principia autem 
practica dicuntur compositiva, quia respiciunt veritatem seu entitatem ut 
ponendam in esse.* 

Practicum autem et speculativum exigunt diversa principia in ipsa 
formali ratione cognoscendi ; siquidem principia speculativa procedunt 
modo resolutorio et solum tendunt ad manifestandam veritatem secundum 
connexionem et dependentiam a principibus formalibus talis veritatis, 
principia autem practica neque resolvunt neque illuminant veritatem 
quantum ad sua formalia principia, et quidditatem quasi abstrahendo ab 
existentia, sed applicant et ordinant illam ad ponendum in esse, et ita 
procedunt modo compositivo. Unde speculativum respicit causas veritatis 
abstracte et in se ; practica autem concrete et in opere, non abstrahendo 
ab existentia.® 


John of St. Thomas points out here that as a result of this different 
procedure, there is a more radical difference between a speculative and 
practical science than among the several speculative sciences them- 
selves. 


b) Consequences of this difference 


A first consequence of this difference is the unequal certitude of 
speculative and practical science. Speculative science, since it is 
ordered simply to the interior possession of its object, will seek it 
precisely as suited to intellect i.e. as necessary, abstract, and universal. 


Speculabili... aliquid competit ex parte intellectivae potentiae et 
aliquid ex parte habitus scientiae quo intellectus perficitur. Ex parte 


1. “ Dum intellectus noster procedit de potentia in actum, primo occurit sibi confusum 
quam distinctum ; sed tunc est scientia completa in actu, quando pervenitur per resolu- 
tionem ad distinctam cognitionem principiorum et elementorum.” Jn J Phys., lect. 1, n.19. 


2. ‘Operabile enim est aliquid per applicationem formae ad materiam, non per 
resolutionem compositi in principia universalia formalia.” Ja, q.14, a.15, c. 

3. In I Eth., lect. xrx, 0.228. 

4. Joun or Sr. THomas, loc. cit. 

5. Ibid., 270 b. 

6. Ibid., 271 a. 
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siquidem intellectus competit ei quod sit immateriale, quia et ipse intellec- 
tus immaterialis est ; ex parte vero scientiae competit ei quod sit necessa- 
rium quia scientia de necessariis est... Omne autem necessarium in 
quantum huiusmodi est immobile.! 


But practical science, since it is ordered to action, cannot afford 
to abstract from matter and motion. It is more perfect, as practical 
knowledge, the more closely it considers the singulars in quibus est 
actus. 


Et rationem huius assignat [Philosophus] ; quia in sermonibus qui 
sunt circa operationes, universales sunt magis inanes, et particulares sunt 
magis veri. Et huius rationem assignat, eo quod operationes sunt circa 
singularia. Et ita opportunum est quod sermones qui sunt de operatio- 
nibus concordent cum particularibus. 

Si ergo dicantur sermones operationum solum in universali, erunt in 
vanum, tum quia non consequuntur finem suum qui est directio particula- 
rium operationum, tum etiam quia non possunt universales sermones in 
talibus sumi, qui non deficiant in aliquo particularium, propter varietatem 
materiae, ... Sed particulares sermones sunt efficaciores utpote apti ad 
dirigendum operationes ; et sunt etiam veriores, quia accipiuntur secundum 
id in quo universales sermones verificantur.? 


Now the certitude of speculative science comes precisely from 
the abstract character of its object, purified as it is of matter and 
motion. That is why we have the same certitude in the principles 
and conclusions. Any conclusion in geometry, however remote from 
the definition of a triangle, will have the same necessity as the defini- 
tion itself.4 Practical science, on the other hand, having for its object 
the contingent and fluctuating singulars, will carry the mark of this 
contingency in its conclusions. Conclusions cannot exceed the stabi- 
lity of the principles, and the principles in this case are only ‘ for the 
most part so.” 


Ratio practica negotiatur circa contigentia, in quibus sunt operationes 
humanae : et ideo, etsi in communibus sit aliqua necessitas, quanto magis 
ad propria descenditur, tanto magis invenitur defectus. Sic igitur in 
speculativis est eadem veritas apud omnes tam in principiis quam in conclu- 
sionibus licet veritas non apud omnes cognoscatur in conclusionibus, sed 
solum in principiis quae dicuntur ‘‘ communes conceptiones.”’ In operativis 


1. De Trin., q.5, a.1, resp. “‘ Forma rei intellectae est in intellectu universaliter, et 
immaterialiter, et immobiliter : quod ex ipsa operatione intellectus apparet, qui intellegit 
universaliter et per modum necessitatis cuiusdam.” Ja, q.84, a.1, ¢c. 

2. In IT Eth., lect. vu, nn. 333-334. 


3. De Trin., q.6, a.1, ad 2am quaest. [the first portion of the article comparing the 
peeten of mathematics with that of natural philosophy]. 
“ Quia enim ratio speculativa praecipue negotiatur circa necessaria quae impossibile 
est pe se habere, absque Baas defectu invenitur veritas in conclusionibus propriis, sicut 
et in principiis communibus.” Ja IJae, 4.94, a.4, c. 
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autem non est eadem veritas vel rectitudo practica apud omnes quantum 
ad propria sed tantum quantum ad communia.! 

Quanto aliqua scientia magis appropinquat ad singularia, sicut 
scientiae operativae, ut medicina, alchemia et moralis, minus possunt habere 
de certudine propter multitudinem eorum quae consideranda sunt in talibus 
scientiis quorum quodlibet si omittatur, sequetur error, et propter eorum 
variabilitatem.? 


Another important consequence of the different orientations of 
speculative and practical science is the major role of experience in the 
acquisition of the latter. A speculative science like mathematics (to 
take a perfect type) disengages its object from matter and motion, 
“ quidditatem quasi abstrahendo ab existentia.”’* It can demonstrate 
its conclusions from this quiddity alone, that is from formal causes.* 
So far as its principles are concerned, mathematics has no need either 
of time or experience.® 

That is why mathematics is a science which proceeds mazime 
disciplinariter. Generating perfect certitude, it is the ideal type of 
science for the human mind.* Its objects are based on experience 
but they are uniform and purified of all the material elements res- 
ponsible for diversity and change. It has just enough matter to assist 
without confusing the imagination.” 

But in a practical science, principles purified of matter and motion 
are, aS we saw, comparatively useless. And the sort of detailed know- 
ledge that practical reason wants — its proper knowledge — cannot 
be deduced from general principles. Even when we have perfectly 
resolved and understand the proposition ‘ divorce is forbidden,’’ it 
give us no clue to the means for preserving individual marriages. 


1. Ia Ilae, q.94, 4.4, ec. 

2. De Trin., q.6, a.1, ad 2am quaest., c. 

3. See above, p.118. 

4. “In scientiis enim mathematicis proceditur per ea tantum, quae sunt de essentia 
rei, cum demonstrant solum per causam formalem ; et ideo non demonstratur in eis aliquid 
de una re per aliam rem, sed per propriam definitionem illius rei.”’ De Trin., q.6, a.1, ad 
lam quaest. - 

5. “ Mathematicalia cognoscuntur per abstractionem a sensibilibus quorum est 
experientia ; et ideo ad cognoscendum talia non requiritur temporis multitudo. Sed 
principia naturalia quae non sunt abstracta a sensibilibus, per experientiam considerantur 
ad quam requiritur temporis multitudo.” In VI Eth., lect. vu, 0.1209. 

6. “Solum autem mathematicum inquisitionis firmam stabilemque fidem intenden- 
tibus dabit, velut utique demonstrationes per indubitabiles vias factas.’’ De Trin., q.6, 
a.1, ad 2am quaest., c. 

7. ‘ Naturalia quamvis sensui subiacent, et tamen propter sui fluxabilitatem non 
habent magnam certitudinem, cum extra sensum fiunt, sicut habent mathematica, quae 
sunt absque motu, tamen sunt in materia. sensibili secundum esse, et sic sub sensu et ima- 
ginatione cadunt.” De Trin., q.6, a.1, ad 2am quaest., ad 2. Cf. also the entire article for 
the comparison with natural philosophy and metaphysics. 
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Est quidem verum, sed non est sufficienter manifestum prout requiri- 
tur ad usum rationis rectae. Est enim quod dictum est quoddam com- 
mune... Sed ille qui hoc solum commune habet, non propter hoc sciet 
amplius procedere ad operandum. Puta si quaerenti qualia oportet dare 
ad sanandum corpus, aliquis responderet quod illa debent dari quae praecipit 
ars medicinae et ille qui habet hanc artem, scilicet medicus ; non propter 
hoc interrogans sciret quid deberet dare infirmo. Sic autem se habet ratio 
recta prudentiae in moralibus, sicut recta ratio artis in artificialibus : unde 
patet quod non sufficit id quod dictum est.? 


In practical science the ends we seek are the first principles. We 
reason not from essence to properties as in mathematics, but from 
ends to means. ‘This is an extrinsic relation — “ probatur aliquid de 
una re per aliam rem omnino extrinsecam.”’? Such a connection 
must be grasped through experience or accepted on authority of 
another. We have a good instance in this in the way St. Thomas 
argues for the aptness of the judicial precepts of the Old Law, at 
times suggesting alternative reasons. 

Sometimes, it is true, the connection between means and ends 
may be so determined and manifest as to seem to offer a demonstration 
more geometrico — “‘ quandoid quod est ad finem adaequat, ut ita dicam, 
jinem.” * Still, we do not see non est fornicandum in the concept of 
temperance as we see equiangular in the concept of equilateral triangle. 
We know fornication is wrong because we know it opposes the end of 
the generative faculty. Similarly, although both polyandry and 
polygamy are equally opposed to the concept of marriage as a union 
of two persons, they are not equally excluded by the natural law. 
And the reason given is that polyandry totally obstructs the education 
of children whereas a multiple female presence merely makes an 
unquiet house, “ sicut figult conrixantur ad invicem.”’ > These effects 
we know only through experience and it is in their light that we inter- 
pret the other generally experienced fact that among both animals 
and men, the male is the more implacable foe of any catholic sympa- 
thies in the other partner.® 

We can see, then, why moral is the most uncertain and difficult 
of all the arts and practical sciences. In some of these is a definite 
object realized through definite means and fairly determined pro- 
cedure. The sculptor has less need of counsel that the physician whose 
material is more elusive. But moral science has for its object not 
only material natures but human nature, which involves another 


. In VI Eth, lect.1, n.1111. 

. De Trin., q.6, a.1, ad lam quaest., c. (tertio). 
. Ia IIae, q.105, 2.2, c. and ad 11. 

. La, q.47, a.1, ad 3. 

. Suppl., q.65, a.1, c. and ad 7. 

. Ibid., ad 8. 
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unpredictable factor —the human will.! This not only makes the 
conclusions less stable, but it affects the perceptions of the moralist 
himself. Since he is dealing with agibilia, his own appetites are 
engaged. A judgment with respect to virtue requires a certain con- 
naturality with the virtue itself, and deficiencies here can obscure even 
those truths of moral science which are in themselves ‘‘ immobile.” 
Thus in addition to experience, necessary in all practical science, 
moral requires 2 control over passion.” 


c) Jurisprudence as a practical science 

It is in connection with the definition of jus that St. Thomas 
notes our tendency to twist words from their original meaning. A 
glance at the dictionary will show that jurisprudence has not been 
spared. 

The components of the term, juris and prudentia, themselves 
suggest that originally the jurisprudens was one of the ciwiliter conver- 
santes * — a person practiced either in the actual framing of statutes 
or in whatever pertained to their application in particular cireumstan- 
ces such as delivering judgments or offering legal advice. Thismuch 
we gather from the connotation of prudens.*® 

But with a growing complexity in human society, a purely 
empirical knowledge of law becomes inadequate. Necessity alone 
would force the search for principles reducing these isolated legal 
phenomena to order and coherence. Inevitably, too, would come 
those larger questions touching the nature, source, and ultimate 
authority of law. Thus the classical definition of the Digest : 


Jurisprudentia est divinarum atque humanarum rerum notitia, iusti 
atque iniusti scientia.” 


This legal science —a science of legal principles which exist 
independently of any local institutions — was the accomplishment of 
the Romans. And as there was no technical term this time to borrow 
from the Greek to signify this new branch of knowledge, a term which 


_ 


. In I Eith., leet.m, 0.35 ; In I Metaph., lect.n, 0.47. 

. Cf. In VI Eth., lect.vm, n.1211 and also lect.u of bk I. 

. Ila Lae, 9.57, 2.1, ad 1. 

. Ci. In VI Eth., lect.vu, 0.1198. 

. Cf. Cicero’s description (De Oratore, 1, 48) of the juris-consulti (also called jure 
pertit, and prudentes in jure civili : those skilled in the laws and the usages current among 
private citizens, and in guiding their clients aright). Cf. I. HoLbanp, Elements of Juris- 
prudence, Oxford, 12th ed., p.2. 

6. “ Quia igitur prudentia est ratio activa, oportet quod prudens habeat utramque 
notitiam, scilicet et universalium et particularium : vel si alteram contingat ipsum habere, 
magis debet habere hance, scilicet notitiam particularium, quae sunt propinquiora opera- 
tion” In VI Eth., lect. v1, n.1194. hey 

7. Digest, 1, 1. : 


’ 
; 
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meant only a general working knowledge of the law came to designate 
legal science. 

As regards its object, jurisprudence is a practical science since 
the legal order is an operabile. However, a science which is practical 
ex objecto may also be speculative secundum quid.2 We have already 
seen the critical importance for a sound legal science of many truths 
which must be borrowed and supposed from other speculative disci- 
plines. Lex ab hominis natura est repetenda. But jurisprudence must 
also have some speculative knowledge of its own object in so far as 
such understanding contributes to the end of the science. Such a 
speculative treatment we find in St. Thomas’ treatise on law where he 
investigates the universal predicates of law, definiendo et dividendo, — 
as when, for example, he resolves the diversity of human laws in the 
“varietas rerum humanarum ;”’*? or when he resolves the limited 
aspirations of law in its purpose, utility, and the limited potential of its 
matter, the multitudo hominum.* 

One can, of course, engage in such study simply for the joy of 
knowing. But the jurist and the judge, as such, want to know how to 
construct a legal system and how to apply its laws to particular cases. 
Once determined, for example, that divorce is against the natural law, 
how shall we adjust the legal order to this truth? By proscribing 
divorce? By tolerating it? Under what circumstances? Here, 
evidently, we are seeking principles for composing the good of legal 
justice. Our science is now practical also quantum ad modum just as 
the architect must not simply resolve a house but consider how houses 
are actually made — what sort of materials to use in a particular 
climate ; at what angle to capture the most light, etc. 


Jurisprudence is concerned not so much with the purpose which Law 
subverses, as with means by which it subserves them. The purposes 
of Law is its remote object. The means by which it effects those purposes 
are its immediate object.® 


d) The method of analytical jurisprudence 


The specific error of the analytical jurist is his neglect of this 
practical mode of legal science both in the analysis he offers of the legal 
order and in the way he conceives its development taking place. 


Representing to himself the whole body of legal precepts as something 
made at one stroke on a logical plan to which it conforms in every detail, 


1. HOLLAND, op. cit., p.3. 

2. Ia, q.14, a.16, ¢. 

3. Ia Ilae, q.95, a.2, ad. 3. 

4. Ia Ilae, q.96, 2.2. ‘‘ Hoc siquidem est operabilia modo speculativo considerare, 
et non secundum quod operabilia sunt ; operabile enim est aliquid per applicationem formae 
ad materiam, non per resolutionem compositi in principia universalia formalia.” (Ja, 
q.14, a.16, c.). 

5. HoLuanp, op. cit., p.81. 
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he conceives that he can discover this plan by analysis and he sets up a plan 
which explains as much as possible of the actual phenomena of the adminis- 
tration of justice and criticizes the unexplained remainder for logical 
inconsistency therewith.! 


Laws, however, do not issue in this way from general reason as 
though all were determined in some ideal pattern or in the necessary 
natures of things. They originate in concrete, historical, and therefore 
shifting conditions and they represent a prudential choice among 
several undetermined means for attaining likewise undetermined and 
logically independent goals. 

Special temptations await the judge to lure him into the ways of 
analytical jurisprudence. The legislator himself has the ends of law 
chiefly in mind ; it is the end which moves him to act and which 
governs his choice of means. But the judge does not deliberate 
about the ends of the law. The law is for him a first principle. True, 
he cannot do justice to the law itself without taking into account the 
intention of the legislator ‘‘ quae potior est.””? But the fact is that 
judges do lose sight of the instrumental function of the law and of the 
inherent deficiencies of legal formulas. These they proceed to analyse 
to grammatical extremes as though they were as absolute as the ends 
of law themselves, and as precise as the propositions of mathematics. 
And since laws are principles which stand to individual cases as 
universals to particulars,* the result is to consider them as applying 
with the same uniformity as does a universal concept to its logical 
inferiors. For the same reason, when it comes to a problem of inter- 
preting the law, the tendency is to consider that the conclusions 
implicit in it can be drawn out by the same logical analysis we use in 
mathematics. Legislator and judge are then moving in different 
worlds. 


Almost always, a statute has only a single point of view. All history 
demonstrates that legislation intervenes only when a definite abuse has 
disclosed itself, through the excess of which public feeling has been finally 
aroused. When the legislator interposes, it is to put an end to such and 
such facts, very clearly determined, which have provoked his decision. 
And if, to reach his goal, he thinks it proper to proceed along the path of 
general ideas and abstract formulas, the principles that he announces have 
value, in his thought, only in the measure in which they are applicable to 
the evils which it was his effort to destroy and to similar conditions which 
would tend to spring from them. As for other logical consequences to be 
deduced from these principles, the legislator has not suspected them ; 
some, perhaps many, if he had foreseen, he would repudiate. In consecrat- 


1. Pounn, Interpretations, op. cit., p.33. 
2. IIa ITae, q.120, a.2, ad 1. 


3. Leges enim comparantur ad opera humana sicut universalia ad particularia, In 
VI Eth., lect. vu, 0.1197. 
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ing them, no one can claim either to be following his will or to be bowing to 
his judgment. All that one does thereby is to develop a principle, hence- 
forth isolated and independent of the will which created it, to transform it 
into a new entity, which in turn develops of itself, and to give it an inde- 
pendent life, regardless of the will of the legislator and most often in despite 
of it.} 


We have a good illustration of this abuse of formula in the con- 
cept of possession which has figured in so much litigation. The 
Roman jurists had analyzed it into two elements : first, some actual 
physical power over the object and, secondly, the intention of acquiring 
it for oneself. These elements they designated respectively as corpus 
and animus.? It was a convenient way of designating the reduction 
to exclusive ownership of goods hitherto unoccupied or common. 

Now it should be clear that with different objects and in different 
surroundings, corpus must be differently understood. When does 
a man acquire such physical power over treasure buried on his land ? 
When does he so control a wild animal he has wounded, that others may 
not seize it? When does probable possession amount to real pos- 
session? If fish are all but completely encircled in a net, may another 
row up and help himself ? 

In this last case (Young v. Hichens) the Queen’s Bench, reversing 
a prior decision for the plaintiff, admitted that his possession was 
“almost certain ”’ and would have been accomplished except for the 
action of the defendant. Still it could not see its way to grant him 
title “‘ unless we were prepared to hold that all but reducing to pos- 
session is the same as reducing to possession.” ? The Court here failed 
to grasp the purpose of the formula corpus-animus or to recognize 
the certitude proper to a practical science. In mathematics what is 
almost a triangle is not triangle at all, but in law, certain and almost 
certain ownership must at times be considered equivalent. 


3. Justice Holmes and the analytical school 


The stature of Holmes in American law is due in large part to 
his effective opposition to the methods of analytical jurisprudence. 
In the opening passage of The Common Law we read : 


The object of this book is to present a general view of the Common 
Law. To accomplish the task, other tools are needed beside logic. It is 
something to show that the consistency of a system requires a particular 
result, but it is not all. The life of the law has not been logic : it has been 


1. F. Guny, Méthode d’ Interprétation et Source en droit privé positif, 2 vols, Paris, 1919, 
préface, xvi. Cited by Carpozo, Nature of the Judicial Process, op. cit., p.144. 


2. HoLLanp, op. cit., p.195. 
3. Cited by Wu, Fountain of Justice, p.20. 
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experience. The felt necessities of the time, the prevalent moral and poli- 
tical theories, intuitions of public policy, avowed or unconscious, even the 
prejudices which judges share with their fellow-men, have had a good deal 
more to do than the syllogism in determining the rules by which men should 
be governed. The law embodies the story of a nation’s development 
through many centuries, and it cannot be dealt with as if it contained only 
the axioms and corollaries of a book of mathematics.! 


So much for Holmes, the historian of the common law. In 
Holmes the judge, we find the same realism. Throughout his deci- 
sions we hear recurrent protest against the idea that the general 
principles of constitutional law contain in themselves the solution to 
particular cases. (‘‘ It will take more than the Nineteenth Amendment 
to convince me that there are no differences between men and women.”’) 
A constitutional guarantee of liberty, for example, intends a general 
freedom to pursue one’s vocation. It cannot be taken absolutely 
since all law implies restriction. 


When we are dealing with words that are also a constituent act, like 
the Constitution of the United States, we must realize that they have called 
into life a being the development of which could not have been foreseen 
completely by the most gifted of its begetters. ...The case before us 
must be considered in the light of our whole experience and not merely in 
that of what was said a hundred years ago.” 


The famous Fourteenth Amendment cases gave him ample 
occasion to make his point clear. We have already noted how this 
provision with its clause forbidding the states ‘‘ to deprive any person 
of life, liberty, or property without due process of law ” or of ‘ equal 
protection of the laws’ was being pressed in a way that hampered 
many legislative experiments by the states. We cite two of his 
opinions to show the different legal methods here. 

To prevent the spread of disease through use of unsterilized 
shoddy, the State of Pennsylvania had banned the use of all shoddy 
whatever in the manufacture of mattresses. The Supreme Court 
held the act to be a violation of due process, arguing it was not neces- 
sary to ban all shoddy but only the unsterilized. Moreover, it judged 
the act discriminatory in striking only at shoddy when disease was 
spread by other materials as well. In a brief, impatient dissent, 
Holmes pointed out the reasonable grounds for the supposedly illogical 
action viz, the widespread use of filthy shoddy, the difficulty of detec- 
tion, inspection, tagging, etc., and then concluded : 


It is said that there was unjustifiable discrimination. A classification 
is not to be pronounced arbitrary because it goes on practical grounds and 


1. The Common Law, op. cit., p.1. 
2. Missouri v. Holland, 252 U.S. 416, 433, (1920). 
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attacks only those objects that exhibit or foster an evil on a large scale. It 
is not required to be mathematically precise and to embrace every case 
that theoretically is capable of doing the same harm. ‘If the law pre- 
sumably hits the evil where it is most felt, it is not to be overthrown because 
there are other instances to which it might have been applied.”... In this 
case, as in Schlesinger v. Wisconsin, I think we are pressing the Fourteenth 
Amendment too far.? 


A second instance. After the 1907 panic an Oklahoma statute 
levied an assessment of all banks to create a fund guaranteeing deposits 
against insolvency. The Nobel Bank claimed a violation of due 
process on grounds that it was itself solvent and could not be forced 
to contribute to the private good of another bank in the event of 
insolvency. Holmes’ reply : 


We must be cautious about pressing the broad words of the Four- 
teenth Amendment to a dryly logical extreme. Many laws which it would 
be vain to ask the Court to overthrow could be shown easily enough to 
transgress a scholastic interpretation of one or another of the great guar- 
antees in the Bill of Rights. They more or less limit the liberty of the 
individual or they diminish property to a certain extent. We have few 
scientifically certain criteria of legislation, and as it often is difficult to mark 
the line where what is called the police power of the State is limited by the 
Constitution of the United States, judges whould be slow to read into the 
latter a nolumus mutare as against the law-making power. 

The substance of the plaintiff’s argument is that the assessment takes 
private property for private use without compensation. ... There is no 
denying that by this law a portion of its property may be taken without 
return to pay debts of a failing rival in business. Nevertheless, notwith- 
standing the logical form of the objection, there are more powerful consider- 
ations on the other side. In the first place it is established by a series of 
cases that an ulterior public advantage may justify a comparatively 
insignificant taking of private property for what, in its immediate purpose, 
is a private use. ... And in the next, it would seem that there may be 
other cases beside the every day one of taxation, in which the share of 
each party in the benefit of a scheme of mutual protection is sufficient 
compensation for a correlative burden that it is compelled to assume. 

It is asked whether the State could require all corporations of all 
grocers to help to guarantee each others solvency, and where we are going 
to draw the line. But the last is a futile question, and we will answer the 
others when they arise.” 


4. Scholasticism and analytical jurisprudence 


It is unfortunate that the obvious soundness of such views should 
have lent authority to Holmes’ scorn for natural law and for all 


1. Weaver v. Palmer Bros, 270 U.S. 402, 514 (1926). 
2. Noble State Bank v. Haskell, 219 U.S. 104, 110 (1911). 
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absolute moral principles in law, and also to his characterization of 
mathematical jurisprudence as ‘‘ the natural error of the schools ”’ 1 — 
a product of the natural-law jurist’s naive penchant for the “ super- 
lative ’’ of absolute certitude.?. This hardly does justice to the spirit 
of scholastic jurisprudence. Of course, in St. Thomas we do not 
find the same detailed treatment of problems of interpretation as in 
Suarez. These problems are comparatively modern and such inter- 
vening events as nominalism, the Reformation, the emerge of national- 
ism and the pluralist state, have given new urgency to the treatise 
de jure et justitia.4 But he has said enough on the general subject 
of law to make evident that the logomachy of analytical jurisprudence 
has no roots in his thought. 

This is clear from the recognized diversity of valid positive laws 
despite their dependence as conclusions from, or determinations of, 
the same natural-law principles. 


Principia communia legis naturae non possunt eodem modo applicari 
omnibus, propter multam varietatem rerum humanarum. Et exinde 
provenit diversitas legis positivae apud diversos.® 


So too with the norms to be followed in the shaping of good laws : 
not logical symmetry nor.even simply the exigencies of natural law 
itself,® but utility, the consuetudo patriae, and possibility with regard 
to time and place.?’ As we saw, for some laws there is no apparent 
reason other than the fact that they have stood the test of experience.® 

As regards the judge, while there is in St. Thomas no minute 
examination of interpretative methods, we know that the judicial 
office is not conceived mechanically. For it is above all by his 
prudence that the judge applies the common precept of law to the 
singular cases. It is he who must fit the Lesbian rule to its multiform 
objects. 


Nulla esset utilitas legis, si non se extenderet nisi ad unum singularem 
actum. Ad singulares enim actus dirigendos dantur singularia praecepta 
prudentium : sed lex est ‘‘ praeceptum commune.” ° 


1. Lerner, Path of Law, op. cit., p.79: ‘The danger of which I speak is... the 
notion that a given system, ours, for instance,*can be worked out like mathematics from 
one general axiom of conduct. This is the natural error of the schools...” 


2. Ibid., p.394. 
3. Cf. VI De Legibus. 


4. Cf. H. Rommen, “‘ Natural Law in the Renaissance Period,’”’ Natural Law Institute 
Proceedings, vol. I, Notre-Dame Univ., 1949. 


5. Ia ITae, q.95, a.2, ad 3. Cf. also q.91, a.4, c. (secundo). 
6. Ia Ilae, q.96, 2.2. 

%. Ila dice q.95yers: 

8. Ia ITae, q.95, a.2, ad 4. 

9. Ia ITae, q.96, a.1, ad 2. 
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Judicium est quidam actus justitiae sicut inclinantis ad recte judi- 
candum : prudentiae autem sicut judicium proferentis. Unde et synesis, 
ad prudentiam pertinens, dicitur ‘‘ bene judicativa.” ! 


Moreover, it is precisely the supreme authority of moral absolutes 
as expressed in the natural law, that guarantees the judicial office 
from the “ pessimism ”’ of analytical jurisprudence which would limit 
it to an automatic, impersonal application of the written law. Hence 
the basis on which St. Thomas, following Aristotle, argues the need 
for epicheia, or non-legal justice : to correct the written law. For 
limited human foresight and the necessity of avoiding confusion 
demand that laws be formulated economically and in _ general 
terms. 


Nullius hominis sapientia tanta est ut possit omnes singulares casus 
excogitare : et ideo non potest sufficienter per verba sua exprimere ea quae 
conveniunt ad finem intentum. Et si posset legislator omnes casus consi- 
derare, non oportet ut omnes exprimeret propter confusionem vitandum ; 
sed legem ferre deberet secundum ea quae in pluribus accidunt.? 


The judge who is guided only by the letter of the law not only shirks 
his office *, but his durior interpretatio delivered in ostensible obedience 
to the law, actually contravenes it. ‘‘ In talibus etiam legislator aliter 
judicaret, et st considerasset, lege determinasset.’’ ! 

Finally, we should note that the treatise on law in the Summa is 
itself a locus classicus for texts which highlight the different pro- 
cedures of speculative and practical reason. Immovable moral prin- 
ciples have a necessary and critical role in jurisprudence as in all 
human activity > just as the first principles of demonstration are 


1. Ila IIae, q.60, a.1, ad 1. 
2. Ia IIae, g.96, 2.6, ad 3. 


3. “ Cum lex proponit aliquid in universali, et in aliquo casu non sit utile illud obser- 
vari, ratio recta se habet quod aliquis dirigat illud quod deficit legi, ubi scilicet legislator 
reliquit casum particularem in quo lex deficit, non determinatum et peceavit.” In V Eth., 
lect. Xv, n.1086. 

4. Ila ITae, q.60, a.5, ad 2. It is worth noting here a point to which we will return 
later : that a principal factor in the rise of mechanical jurisprudence was the abandonment 
of natural law or ‘“ the ideal element of law ”’ as the final justification and norm for positive 
law. ‘“ We must recognize today that the rigid setting off of what was called law from the 
ideal of law has proved a disservice in blinding us for two generations to factors of the first 
moment in the actual working of the legal order. It has led to a merely superficial certainty. 
It has brought about a belief in a mechanical logical application of fixed legal precepts which 
expresses only a part of the truth. ...On the breakdown of the natural-law philosophy 
at the end of the eighteenth century, the ideal philosophical pattern was replaced in general 
use by an ideal analytical pattern or a historical pattern or a combination of the two.” 
R. Pounn, The Formative Era of American Law, Smith, N. Y., 1950, p.101. 


5. “ Sicut nihil constat firmiter secundum rationem speculativam nisi per resolutionem 
ad prima principia indemonstrabilia, ita firmiter nihil constat per rationem practicam nisi 


(9) 
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virtually efficient in the most remote conclusions. Yet these natural 
law precepts merely orientate ; they give a “‘ prima directio in finem.” } 
They were never understood to dispense with the need of human 
industry, research, prudence, and experiment in their application. 
With their authority admitted, the proper task of jurisprudence has 


only begun. 


Ill. HISTORICAL JURISPRUDENCE 


1. General Description 
‘“‘ Historical jurisprudence ”’ is not a revealing term. In its in- 
ception, the historical school had the merit of recognizing the influence 
of social forces on the development of law. It began for that matter 
as a reaction against the extreme rationalism of the eighteenth century 
law-of-nature school with its legislative codes reasoned out in fine detail 
from abstract principle of right.2 Unfortunately, when the moment 
came for supplying the philosophical basis for this realist theory of 
law, it was taken in tow by Hegelian metaphysics and ceased to be a 
historical school at all. . Instead, evolution in law was explained in 
term of an “idea ’”’ — specifically the idea of right and liberty — 
progressively unfolding in history according to a logical process, and 
realizing itself in legal rules and institutions. Thus historical juris- 
prudence came to exclude progress in any real sense through belief 
“ that it had discovered finally the immutable lines of growth or had 
calculated once for all the fixed orbit of progress outside of which no 
movement could possibly take place.” ¢ 

Roscoe Pound gives us some idea of how this Hegelian conception 
of the legal order affected the practice of the courts and perverted the 
original genius of the common law : 


In the hands of common-law lawyers, this became a conviction that 
an idealized form of the common law was the legal order of nature and led 


per ordinationem ad ultimum finem qui est bonum commune. Quod autem hoc modo 
ratione constat, legisrationem habet.” Ja IIae, q.90, a.2, ad 3. 

“ Omnis operatio rationis et voluntatis derivatur in nobis ab eo quod est secundum 
naturam. ...Nam omnis ratiocinatio derivatur a principiis naturaliter notis, et omnis 
appetitus eorum quae sunt ad finem, derivatur a naturali appetitu ultimi finis. Et sic 
etiam oportet quod prima directio actuum nostrorum ad finem, fiat per legem naturalem.” 
Ta ITae, q.91, a.2, ad 3. 

1. Ibid. 

2. Thomas Jefferson, for example, reasoning from the necessity of the consent of the 
governed, argued that this consent must be renewed with each generation in order for laws 
to retain their obliging power. Cf. Pounp, Interpretations, op. cit., p.13. 

3. See The Common Law, op. cit., chapter v1, for the development of the concept of 
possession. 

4. Pounp, Interpretations, op. cit., p.12. 
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to an excessive development of strictly construing statutes in derogation 
of the common law and to strained interpretations in the direction of 
holding new legislation to be merely declaratory of traditional rules. 
... The American state courts kept back the full legal emancipation of 
women for fifty years by holding the statutes rigidly to the precisely 
detailed changes which they made in express terms rigidly construed. 
They kept American legal procedure in a backward state for half a century 
by reading into codes of procedure an idealized system of actions on a 
historico-analytical basis. They even began to undo the work of uniform 
commercial laws by treating them in each state as declaratory of the local 
course of judicial decision prior to the statutes and so as perpetuating the 
condition which they were meant to relieve. Secondly, it rejected all 
criticism of legal institutions and rules and doctrines other than a historico- 
analytical criticism of the law in terms of itself. 


Thus although by a slightly different route, the historical theory, 
no less than the analytical, issued in judicial pessimism and a juris- 
prudence of conceptions. Positive law was only declaratory of a 
legal order eternal and fixed. Law was to be found, not made. And 
the same artifices were to be employed in order to give the appearance 
of mere discovery and of continuity with existing law. Concepts were 
not to be interpreted in the light of the case ; the case was to be 
fitted to the concept. For example, a concept of the “right to 
physical integrity,” valid for practical purposes in the past, prevented 
recovery of damages for mental injury. Property, incapacity, re- 
straint of trade could all be applied to a modern case as though no new 
contexts had emerged to change their meaning. On this basis a statute 
requiring corporations to pay wages in cash was declared illegal : 


The court said this was unconstitutional as putting the labourer under 
guardianship and imposing an incapacity by an “ arbitrary fiat.” Equity 
had seen the de facto inequality between fiduciary and beneficiary and 
between lender and borrower because of the advantageous position of the 
former in each case. ...In such cases and many more like them the law 
had regulated the contracts which parties might make in these relations in 
order to insure that no advantage should be taken of the actual inequality 
and that the contracts made should be fair. But the legislature could not 
recognize the de facto advantage of employer over employee where the 
employer was a mining corporation because that advantage had not yet 
taken form in the legal conception. It was but de facto. To recognize 
it was “arbitrary.”’ Legal conceptions were like Lewis Carroll’s watch. 
Facts had no more effect upon the one than time upon the other.? 


2. St. Thomas and the evolution of law 


There have been isolated instances where Holmes the historian 
of the common law prevailed over Holmes the judge, notably in the 


1. Pounp, Interpretations, op. cit., p.65. 
2. Ibid., p.123. 
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surprising Northern Securities dissent where he would have allowed 
an obsolete concept of “‘ restraint of trade’ to obstruct government 
efforts at checking twentieth-century monopolies.1 Yet few have 
done as much in legal writing and in trenchant commentary from the 
bench to hasten the death of the historical method. His rejection 
was not only explicit, but it was implied too in his whole method of 
legislative tolerance which recognized the true source of law in public 
needs rather than in any organic link with preexisting law. ‘“‘ Legisla- 
tion may begin where an evil begins.” 

What is the relationship of natural-law jurisprudence to the 
historical school? For Holmes and many of his disciples they are 
one and the same in the spirit of dogmatism and obscurantist hostility 
to revision and progress in the law. This appears frommany astray 
sentence in his legal writing and correspondence, and it is with such a 
picture in mind that he penned “‘ currente calamo’’* his celebrated 
essay Natural Law. 


It is not enough for the knight of romance that you agree that his 
lady is a very nice girl — if you do not admit that she is the best that God 
ever made or will make, you must fight. There is in all men a demand 
for the superlative. ... Itseems to me that this demand is at the bottom 
of the philosopher’s effort to prove that truth is absolute and of the jurist’s 
search for criteria of universal validity which he collects under the head 
of natural law. 

The jurists who believe in natural law seem to me to be in that naive 
state of mind that accepts what has been familiar and accepted by them 
and their neighbors as something that must be accepted by all men every- 
where.? 


And in a recent apologia for Holmes written by a law professor 
of reputation, we read : 


Holmes, unlike the natural-law man, did not believe that because he 
firmly held certain views, they were necessarily universal or infaillible 
truths, or that the acceptance of them by others was essential to the preser- 
vation of civilization or the republic. His “‘ can’t help” theory was 
always subject to revision in the light of new conditions or new experience. 
The classical natural law on the other, hand, by definition, must forever 
remain unchanged. While experience had required its devotees to recede 
from this position from time to time, by hypothesis the system is immutable. 
No amount of experience or new light may be used as the basis for altering 
or revising it. It seems to me therefore, that the Holmes’ view makes 
possible the continuous advance of the standards of human conduct, 
whereas the natural law view, having in theory already attained perfection, 
retards it. 


1. Northern Securities Co. v. U.S., 193 U.S. 197, 400 (1904). 
2. The Helmes-Pollock Letters., op. ctt., vol. I, p.271. 
3. Natural Law, Lerner, op. cit., p.395. 
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It is my belief that the views of Holmes have been fortified by the 
developments in the natural sciences in the last half century. If scientific 
principles are not absolute, if they must be regarded as tentative and always 
subject to re-examination and revision, if a Newton must revise a Kepler, 
and an Einstein revise a Newton, there would seem to be all the more 
reason why the principles of law should be subjected to the same treatment. 
In law, we have found that a Blackstone must revise a Bracton, and a 
Kent revise a Blackstone. In contract Jaw a Williston must revise a 
Pollock, and a Corbin revise a Williston.! 


Compare the picture of natural law jurisprudence suggested here 
with the frank relativism of the following passages from St. Thomas’ 
treatise on law : 


Lex humana est quoddam dictamen rationis quo diriguntur humani 
actus. Et secundum hoc duplex causa potest esse quod lex humana juste 
mutetur : una quidem ex parte rationis ; alia vero ex parte hominum 
quorum actus lege regulantur. Ex parte quidem rationis quia humanae 
rationi naturale esse videtur ut gradatim ab imperfecto ad perfectum 
perveniat. Unde videmus in scientiis speculativis quod qui primo philo- 
sophati sunt, quaedam imperfecta tradiderunt, quae postmodum per 
posteriores sunt tradita magis perfecte. Ita etiam et in operabilibus. 
Nam primi qui intenderunt invenire aliquid utile communitati hominum, 
non valentes omnia ex seipsis considerare, instituerunt quaedam imperfecta 
in multis deficientia ; quae posteriores mutaverunt, instituentes aliqua 
quae in paucioribus deficere possunt a communi utilitate. Ex parte 
vero hominum, quorum actus lege regulantur, lex mutari potest propter 
mutationem conditionum hominum quibus secundum diversas eorum 
conditiones diversa expediunt.? 


Not only is it agreed that “‘ experience and new light ”’ may help 
correct our perception of the objective moral order, but allowance is 
also made for the “ continuous advance of standards of human 
conduct.” For it is recognized that the moral level of a society makes 
it fitting to demand accordingly more or less of the men who form it. 


Lex ponitur ut quaedam regula vel mensura humanorum actuum. 
“Mensura autem debet esse homogenea mensurato.” ... Unde oportet 
quod etiam leges imponantur hominibus secundum eorum conditionem, 
quia, ut Isidorus dicit, lex debet esse “‘ possibilis et secundum naturam, 
et secundum consuetudinem patriae.’”’ Potestas autem sive facultas ope- 
randi ex interiori seu dispositione procedit : non enim idem est possibile 
ei qui non habet habitum virtutis, et virtuoso ; sicut non est idem possibile 
puero et viro perfecto. Et propter hoc non ponitur eadem lex pueris quae 
ponitur adultis: multa enim pueris permittuntur quae in adultis lege 
puniuntur vel etiam vituperantur. Et similiter multa sunt permittenda 
hominibus non perfectis virtute, quae non essent toleranda in hominibus 


1. G. Gots, “ Nature, man, and law,” op. cit., p.474. 
2. Ia Ilae, q.97, a.1, ¢. 
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virtuosis. Lex autem humana ponitur multitudini hominum in qua major 
pars est hominum non perfectorum virtute. Et ideo lege humana non 
prohibentur omnia vitia a quibus virtuosi abstinent sed solum graviora a 
quibus possibile est majorem partem multitudinis abstinere.* 

Lex humana intendit homines inducere ad virtutem non subito sed 
gradatim. Et ideo non statim multitudini inperfectorum imponit ea quae 
sunt iam virtuosorum, ut scilicet ab omnibus malis abstineant.? 


Human laws are inherently subject to change and Thomas 
explicitly rejects various reasoning that would make them absolute.’ 
Although the judicial precepts of the Old Law were of divine institu- 
tion, and justice itself ‘‘ perpetual and immortal,” nevertheless in 
time they are supplanted : 


Justitia quidem perpetuo est observanda. Sed determinatio eorum 
quae sunt justa secondum institutionem humanam vel divinam, oportet 
quod varietur secundum diversum hominum statum.* 


The same distinction (and a qualification of terms) is made with 
regard to arguments based on the immutability of the natural law 
from which human laws derive : 


Dicendum quod lex naturalis est participatio quaedam legis aeternae. . . 
et ideo immobilis perseveret ; quod habet ex immobilitate et perfectione 
divinae rationis instituentis naturam. Sed ratio humana mutabilis est 
et imperfecta. Et ideo eius lex mutabilis est. Et praeterea lex naturalis 
continet quaedam universalia praecepta quae semper manent ; lex vero 
posita ab homine continet praecepta quaedam particularia secundum 
diversos casus qui emergunt.® 


As for the alleged ‘‘ hypothesis ” that the natural law system is 
immutable, ‘‘ having in theory already attained perfection,” there is 
perhaps an equivocation involved. At any rate it should be noticed 
that one important reason for the provisional character of positive 
laws is that the natural law on which they depend is itself subject to 
change both objectively * and because man can improve or deteriorate 
in his perception of it once we are beyond the very common principles. 


Sic igitur dicendum est quod lex naturae, quantum ad prima principia 
communia, est eadem apud omnes et secundum rectitudinem et secundum 


. Ia ITae, q.96, 8.2, c. 

. Ibid., ad 2. 

Cf. Ia Ilae, q.97, a.1, resp. ad objecta. 

. Ia IIae, q.104, a.8, ad 1. Cf. De Malo, q.3, a.4, ad 18. 
. Ia ITae, q.97, a.1, ad 1. 


6. Such changes are limited to the secondary precepts and so from the viewpoint of 
the primary principles of natural law, are only changes in the applications because of some 
new circumstance, ete. Cf. Ja IJae, q.94, a.5. 


en 


NATURAL LAW AND THE JUDICIAL FUNCTION 135 


notitiam. Sed quantum ad quaedam propria quae sunt quasi conclusiones 
principiorum communium est eadem apud omnes ut in pluribus et secundum 
rectitudinem et secundum notitiam : sed ut in paucioribus potest deficere 
et quantum ad rectitudinem, propter aliqua particularia impedimenta... 
et etiam quantum ad notitiam ; et hoc propter hoc quod aliqui habent 
depravatam rationem ex passione, seu ex mala consuetudine, seu ex mala 
habitudine naturae sicut apud Germanos olim latrocinium non reputabatur 
iniquum cum tamen sit expresse contra legem naturae.' 


This awareness of the human condition, with its possibilities for 
progress and relapse, as a limit upon law is evident throughout the 
treatise. It is from this point of view that St. Thomas exposes the 
psychology of the Old Law with its elaborate ceremonial, its bizarre 
judicial precepts, and its incomplete prescriptions in what touches 
the moral law itself.2. It was imperfect, cohibens manum non animum, 
and yet perfect secundum tempus is so far as designed for taming a 
people naturally cruel and prone to vice.* Hence the concessions 
propter duritiam cordis and the emphasis on temporal punishments and 
rewards 


ut ex illis eum movere incipiat quae sunt in eius affectu sicut pueri provo- 
cantur ad aliquid faciendum aliquibus puerilibus munusculis.* 


With the fullness of times comes a New Law repudiating much of 
the Old, and easier to observe although adding obligations which are 
in themselves more weighty : 


Et quantum ad hoc praecepta novae legis sunt graviora praeceptis 
veteris legis quia in nova lege prohibentur interiores motus animi qui 
expresse in veteri lege non prohibebantur in omnibus etsi in aliquibus pro- 
hiberentur ; in quibus tamen prohibendis poena non apponebatur.® 


It seems a minor tragedy that Holmes, who valued his inde- 
pendence of judgment so highly, should have been so easily dissuaded 
from reading St. Thomas.* We have grounds for speculating on the 
possible reactions when we recall that Rudolph Jhering who won his 
own reputation as the first thorough critic of mechanical jurisprudence, 
confessed his astonishment and admiration when he himself came to 
a belated reading of the Summa, and generously acknowledged that 


1. Ia ITae, q.94, 2.4, c. Cf. also aa. 5 and 6. 
2. Ia IIae, q.101, a.3 ; g.105, a.2, ad 12. 


3. Ia IIae, q.98, 2.1, c. ; a.2, ad 1. The same principles explain the delay of the 
Incarnation. Cf. JIJa, q.1, a.5, c. and ad 1. 

4. Ia ITae, q.99, a.6, ¢c. Cf. also q.107, a.1, ad 2. 

5. Ia IIae, q.107, a.4, ¢. 

6. ““I took Cohen’s word for it that I needn’t read Thomas Aquinas.”’ Holmes- 
Laski Letters, op. cit., p.689 ; 1183. 
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he might not have bothered writing his own Der Zweck 1m Recht had 
he known it earlier.t Habemus confitentem reum. This is the testi- 
mony of a Kantian jurist, admired by Holmes as a man of genius,? who 
himself coined the term ‘“‘ jurisprudence of conceptions ”’ (Begriffs- 
jurisprudenz) and who may be presumed to have had some under- 
standing of its spirit. His words ought to caution those who still ride 
somewhat recklessly to the attack on natural law to distinguish more 
carefully the colors of different horses. 


3. Historical jurisprudence and the disgrace of natural law 


a) The influence of positivism 


There are several reasons why the repudiation of nineteenth 
century historical jurisprudence has resulted in the disgrace of natural 
law. Its special defect was the exclusion of genuine legal progress 
through limiting the function of the jurist to a kind of historical 
research and to predictions deducible from the existing law. This 
strangling of a genuine historical method, almost at its birth, through 
the abuse of rationalism and Hegelian philosophy had much to do 
with the spread of legal positivism for many of the historical school 
converted to it as the only system capable of nourishing its original 
inspiration. As it so happens today, with positivism in almost 
complete possession of the field, natural law jurisprudence is dis- 
tinguished above all by its metaphysical basis — that is, for recogniz- 
ing universal, immutable, principles and for acknowledging reason’s 
power to discover, judge, and vindicate them independently of any 
“pragmatic ”’ test. In this moderate realism today’s legal positivism 
sees only the image of its old enemy, rationalism. 

There is a certain ironic injustice in this revenge of positivism. 
The post-reformation versions of natural law (taking Grotius and 
Pufendorf as samples) were cut off from all roots in the eternal law 
and were completely anthropocentric and positivist in their basic 
method.? And the analytical and historical schools for all their 


1. “‘ This great mind correctly understood the realistic-practical and the social actors 
of moral life, as well as the historical. . .. In amazement I ask myself how it is possible that 
such truths, once they were uttered, could be forgotten so completely by our Protestant 
savants? What false roads would have been avoided had they taken them to heart ! 
For my part, I should probably not have written my book, had I known them ; for the basic 
ideas I occupied myself with are to be found in that gigantic thinker in perfect clearness and 
in most pregant formulation.” R. Japrine, Der Zweck im Recht, 2°4 ed., II, p.161. 
(Cited in M. Grapman, Thomas Aquinas, Longmans, 1928, [tr. Virgil Michel, O.S.B.] 
p.161.) 

2. The Common Law, op. cit., p.208. 

3. ‘‘ Grotius n’est pas un philosophe, c’est un juriste ; il recherche le fondement du 
droit &4 propos d’études de droit positif et ne s’occupe ni de métaphysique, ni de morale. 
Pour lui, le droit se fonde sur la morale courante qu’il considére comme universellement 
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dogmatism and confidence in logical analysis, were positivist in 
inspiration. The elaborate codification striving for exactitude and 
restricting the judiciary to rigid literal interpretations, were partially 
due to an unwillingness to recognize any such thing as a deposit of 
“natural ”’ unwritten principles binding independently of statute 
whereby statutes were themselves to be judged. The State —a 
physical power — was the exclusive source of law and the only real 
laws were therefore positive. Hence the exclusion of equity or ‘‘ non- 
legal ”’ justice which had early found its way into a truly metaphysical 
system like the common law. 


If thou shalt take all the words of the law giveth thee thou shalt some- 
time do against the law. And for the plainer declaration of what equity is, 
thou shalt understand that with the deeds and acts of men, for which laws 
have been ordained, happen in divers manners infinitely, it is not possible to 
make any general rule of law but that it shall fail in some case : and there- 
fore makers of the law take heed to such things as may often come, and not 
to every particular case, for they could not although they would. And 
therefore to follow the words of the law were in some case both against 
justice and the commonwealth. 

Wherefore in some cases it is necessary to leave the words of the law 
and to follow what reason and justice required, and to that intent equity is 
ordained ; that is to say to temper and mitigate the rigour of the law. And 
it is called also by some men epieckeia ; the which is no other thing but an 
exception of the law of God, or the law of reason, from the general rules of 
the jaw of men when they by reason of their generality would in any parti- 
cular case judge against the law of God or the law of reason : the which 
exception is secretely understood in every general rule of positive law. 
... Wherefore it appeareth that if any laws were made by man without 
any such exception expressed or implied, it were manifestly unreasonable, 
and were not to be suffered : for such causes might come, that he that 
would observe the law should break both the law of God and the law of 
reason.! 


Positivism, we might note, is the real source of Holmes’ opposition 
to natural law. Even had he known it in its genuine form, he would 
have been its enemy still. His agnosticism, not his judicial method, 
excluded it along with the possibility of any solidly grounded juridical 
order. His friend Pollock, the great historian of English law, saw 


admise, et il juge donc inutile d’étudier la morale ex professo ou de préciser 4 quel systéme 
de morale il adhére. Cette négligence ou cette faiblesse, ses éléves vont en faire une doc- 
trine.”’ J. Lecierca, Le fondement du droit et de la Société, Namur, 1933, vol. 1, p.21. 

The same general criticism applies to modern neo-protestant presentations as found 
in the “ theology of crisis.” They recognize immutable moral laws but they are divine 
positive laws. Rejection of the “‘ diabolical” doctrine of analogy, and of natural theology 
also, makes knowledge of any other natural law impossible. 


1. Quoted from Christopher St. Germain in Wu, op. cit., p.82. 
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this gap and pointed it out to Holmes in his private criticism of the 
essay Natural Law : 


If you deny that any principles of conduct at all are common to and 
admitted by all men who try to behave reasonably — well, I don’t see how 
you can have any ethics or any ethical background for law. Apparently 
the ex-German emperor will have to be tried by a wholly new jurisdiction, 
if at all, and by some standard which all medieval and not a few modern 
doctors would refer to natural law.’ 


b) The courts and “ natural law ”’ 


There is another fact of special importance for understanding the 
antipathy in the United States to the natural-law idea. There was a 
fundamental if indeliberate dishonesty in the apparently austere 
methods of conceptual jurisprudence. The methods were purely 
formal. The real determinants of judicial decision were social policies, 
in this case the policies of economic liberalism. The American courts 
were using abstract legal concepts and filling them with arbitrary 
content to suppress legislation they found displeasing. Far from 
being altogether impartially applied, legal principles had a suspiciously 
consistent way of giving birth to decisions in favor of capital and 
industry as against labor and government. Instead of shielding the 
judge against the intrusions of private preference and prejudice, the 
concepts were only serving to mask their presence more effectively. 
It can be noticed, for example, in most of the cases we have cited that 
the courts were showing a disproportionately greater zeal for property 
interests as against specifically human rights — as in the Oleff deci- 
sion ? where the judge in one astounding paragraph refused to entertain 
argument on the “ theological ”’ issue of justice on the ground that 
property rights were too ‘‘ sacred” to be exposed to danger of that 
nature. 

So too “ liberty of contract’ was taken as an absolute natural 
right and invoked without qualification by the Supreme Court to 
defend industry against regulation of child labor, against minimum 
wages laws, and against the union shop.? It did not appear to interest 

1. Holmes-Pollock Letters, op. cit., I, p.274. 

2. See above, p.115. 


3. Holmes dissent in the Adkins case (involving a minimum wage law for women) 
is famous for its brief analysis of “‘ liberty of contract ” as a concept-creation of the Court. 
“Tn the present instance the only objection that can be urged is found within the vague 
contours of the Fifth Amendment, prohibiting the depriving any person of liberty or pro- 
perty without due process of law. To that I turn. 

“The earlier decisions upon the same words of the Fourteenth Amendment began 
within our memory and went no farther than an unpretentious assertion of the liberty to 
follow the ordinary callings. Later that innocuous generality was expanded into the dogma 
Liberty of Contract. Contract is not specifically mentioned in the text that we have to 
construe. It is merely an example of doing what you want to do, embodied in the word 
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the Court that as between employer and the individual laborer 
unprotected by special legislation, ‘ liberty of contract’ remained a 
very abstract right indeed. Laws enacted to restrain business com- 
binations aimed at dominating the market were voided as interference 
with free commerce at the same time that workingmen’s combinations 
to secure higher wages and to make their own liberty of contract a 
reality were judged to be “‘ in restraint of trade ”’ and aimed at “ level- 
ling the inequalities of fortune.” ! 

The Justices of the Supreme Court during the greater part of the 
nineteenth century and a good part of the twentieth were well schooled 
in the spirit of Manchester economics and were applying its doctrines 
as part of natural law. The Court’s record during this period of 
“concept creation” offers rich documentation for those interested 
in showing ‘the relation between a mystical absolutism of natural 
rights and the practice of laissez-faire.” * It is an admitted scandal 
that the judicial support of progressive legislation of the type recom- 
mended in the papal encyclicals on a natural-law basis, came from the 
legal positivists against the stubborn opposition of the “ natural- 
law ”’ jurists including the Catholic membership of the bench. 


c) Concluding remarks 


As the term implies, we know the natural law, in its most proper 
sense, naturaliter : 


... ut scilicet omnia illa facienda vel vitanda pertineant ad precepta 
legis naturae quae ratio practica naturaliter apprehendit esse bona humana.‘ 


Lex ergo naturalis nihil aliud est quam conceptio homini naturaliter 
indita qua dirigitur ad convenienter agendum in actionibus propriis.® 


liberty. But pretty much all law consists in forbidding men to do some things they want 
to do, and contract is no more exempt from law than other acts. Without enumerating all 
the restrictive laws that have been upheld, I will mention a few that seem to me to have 
interfered with liberty of contract quite as seriously and directly as the one before us.” 
He then gives examples of laws against usury, Sunday laws, etc., which have always been 
accepted as valid legal restrictions. 261, U.S. 525, 568 (1923). 


1. Justice Pitney in Coppage v. Kansas, 236, U.S. 1, 17-18 (1915). A reading of this 
opinion (especially nn. 15-19) is recommended as a startling example of the identification of 
natural law with the principles of Manchester economics. The reasoning of Justice Pitney 
on the subject of property rights and particularly on liberty of contract is precisely that 
which is vigorously repudiated by Leo XIII in Rerum Novarum. 


2. Cf. W. Kmnwa ty, ‘‘ Whose Natural Law? ’”’, Catholic Lawyer, Oct. 1955, pp.259 ff. 
Also ABAJ, op. cit , 403 ff. 


3. LERNER, op. cit., p.163. 
4. Ia Ilae, q.94, a.2, ¢. 
5. Suppl., q.65, a.1, c. 
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The occasions for deception here are evident. Consuetudo verti- 
tur in naturam. A prejudice can become so habitual and ingrained as 
to be taken for a ‘‘ conceptio naturaliter indita”’ and the judgments 
made in accord with it are placed like the first principles beyond the 
range of argument. We can see this psychology at work in a decision 
of the Supreme Court of Tennessee voiding a marriage between a 
white man and a colored woman. To the argument that the marriage 
had been validly performed in another state, the Court replied : 


Extend the rule to the width asked for by the defendant, and we 
might have in Tennessee the father living with his daughter, the son with the 
mother, the brother with the sister in lawful wedlock, because they formed 
such relations in a State or country where they were not prohibited. The 
Turk or Mohammedan, with his numerous wives, may establish his harem 
at the doors of the capitol and we are without remedy. Yet none of these 
are more revolting, more to be avoided, or more unnatural than the case 
before us. 

Chancellor Kent says the marriage contract is a stable and sound 
contract, of natural as well as municipal law. This is neither. 


Inclinations greatly influence our moral perceptions and they 
are not all purely and simply natural. They can be acquired in all 
sorts of unnatural ways.2, Moreover there are not only individually 
acquired ones, but what we call group inclinations also. We must 
be on guard against straigthway canonizing these inclinations telles 
quelles as authentic echoes of nature and indications of natural moral 
law.? The inclination to honor one’s parents ; to marry one wife 
at a time ;‘ to assign negroes to the rear seats, may all be natural in 
mode but are not equally de jure natural. 

All this evidences the necessity of sound moral science and the 
importance of a proper method in the transition from principles to 
conclusions. Natural law as naturally and infallibly known, extends 
to a very few general principles which, taken alone, are comparatively 
sterile. They cannot be expected to bring forth a kind of partheno- 
genesis perfectly formed solutions to concrete problems. The more 
certain they are quoad nos, the more useless they are from this point 
of view. The danger here is in the.tendency to apply them in too 
immediate fashion to particular situations. We all know, for example, 
that modesty is a virtue but that does not mean that all can recognize 


1. State v. Bell, cited in Wu, op. cit., p.193. 
2. Cf. In VII Eth, lect.v. 


3. “ Quantum vero ad alia praecepta secundaria, potest lex naturalis deleri de cordibus 
hominum, vel propter malas persuasiones, eo modo quo etiam in speculativis errores contin- 
gunt circa conclusiones necessarias ; vel etiam propter pravas consuetudines et habitus 
corruptos ; sicut apud quosdam non reputabantur latrocinia peccata, vel etiam vitia contra 
naturam...” Ja IJae, q.94, a.6, c. : 


4. Suppl., q.65, a.2. 


: 
' 
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the mode. Great care must be had in establishing the minor premise 
of the practical syllogism. The crucial things here are the facts which 
must be patiently gathered and prudently weighed with due regard 
for time and place. This may mean the occasional revision or rejection 
of a cherished formula, but it may mean also a clearer knowledge of 
true natural law. 
JosEpH V. DOLAN, §8.J. 

(To be continued.) 


Actualité des chceurs dans le 
drame lyrique * 


L’idée de ce petit drame lyrique m’est venue d’un fait qu’on m’a 
raconté, en Acadie. Mais cette histoire, tragique parmi tant d’autres, 
n’a été, on le devine, qu’un point de départ. 

Tout le reste est di au jeu d’éléments élaborés dans les régions 
obscures de la création poétique et dont je ne saurais expliquer ni 
Vorigine ni la complexité. 

J’ai cru bon d’introduire un chceur. On me le reprochera, peut- 
étre. Mais je ne pouvais faire taire ces voix que j’entendais au dedans 
de moi-méme et qui dominaient tout le drame. 

Et d’ailleurs, j’ai toujours pensé que, dans un certain théatre du 
moins, le chceur avait, 4 jouer, un réle supérieur et indispensable. 

Je ne sais pourquoi on I’a si impitoyablement ostracisé. Les 
Grecs nous avaient pourtant donné de magnifiques exemples, et, de 
méme, les Japonais, dans leurs Nos. 

Cette présence du chceur n’est pas arbitraire. Elle est fondée sur 
des raisons trés profondes et qui valent aujourd’hui tout autant qu’au- 
trefois. 

Je me représente, en effet, le temps humain comme un phénoméne 
qui se déroulerait en nous, sur plusieurs plans superposés et 4 des 
allures trés différentes. 

En bas, sont les événements de chaque jour. Ils s’écoulent, 
rapides comme les moments de notre vie. Mais, 4 un niveau supérieur, 
sont les grandes pensées, les grands sentiments, flot lent et paisible qui 
porte, au-dessus de notre quotidien, les vérités de toujours et qui 
emprunte, dirait-on, 4 l’éternité elle-méme, sa majesté et sa tran- 
quillité. 

Ce temps supérieur et qui nous regarde aller, semble-t-il, ne cesse 
de faire entendre, et avec combien de douceur, souvent, au-dessus du 
tumulte des passions humaines, des ‘voix que nous écoutons, parfois, 
mais auxquelles nous restons sourds, le plus souvent, hélas. 

Ce sont ces voix hautes, sympathiques autant que sereines, que le 
choeeur a mission d’interpréter. 


Un drame de ce genre, ov s’exprime la plus violente des passions, 
ne va pas sans musique. 


* Ce texte servira d’avant-propos A un petit drame lyrique intitulé La Pole, & pa- 
raitre chez Fides 4 l’automne. 
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Mais quelle? Je ne saurais préciser ce que j’ai cru entendre. Et 
pour cause. Ce qui est stir, c’est que rien ne se passait comme dans 
un opéra. 

Par endroits, les paroles étaient soutenues par un accompagne- 
ment trés discret, le plus souvent par un simple rythme. 

C’est dans les intervalles surtout, ou dans les silences de mon texte, 
qu’une musique me semblait exprimer ce que je me sentais impuissant 
& dire. 

Quoi qu’il en ait été de mon théAtre intérieur, s’il se trouve un 
musicien qui veuille s’intéresser 4 ce drame, je le lui abandonne frater- 
nellement. 


FSLIx-ANTOINE SAVARD. 
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Scientific Method. —G. A. Cuarx, Mill’s « Notorious Analogy ».— 30 juillet: R. E. 
Gaurinaer, Can Games Hxplain Language ? — I. Murpuren, Peirce’s Theory of Inquiry. 
— 13 aoat : P. W. Taytor, Moral Rhetoric, Moral Philosophy, and the Science of Morals. — 
27 aoait: R. W. Sexrars, « True» as Contextually Implying Correspondence. —R. G. 
Ouson, Emotivism and Moral Skepticism. —H. W. Wriaut, Note on Communication as a 
Principle of Metaphysical Synthesis. — 10 septembre : R. Kuuns, Professor Frye’s Cri- 
ticism. — M. Moruprsiti, Moral Knowledge. — 24 septembre : C. A. Bayuis, Professor 
Chisholm on Perceiving. —8 octobre: G. Kmnnepy, Dewey’s Concept of Experience : 
Determinate, Indeterminate, and Problematic. — A. Pascu, Dewey and the Analytic Philo- 
sophers. —F’. Kaurmann, John Dewey’s Theory of Inquiry. — 22 octobre : Réunion an- 
nuelle de l’American Philosophical Association (Eastern Division) : R. Ausrirron, On 
Wittgenstein’s Use of the Term « Criterion ». — M. Scriven, The Logic of Criteria. —8. 8. 
Suormaker, Personal Identity and Memory. —'T. Peneiuum, Personal Identity, Memory, 
and Survival. — 5 novembre : Réunion annuelle de l’American Philosophical Association 
(Eastern Division) : F. Srsupy, Aesthetics and the Looks of Things. — M. Conmn, Appea- 
rance and the Aesthetic Attitude. — 19 novembre : Réunion annuelle... (suite) : D. Brun, 
The « Rediscovery » of Alienation: Some Notes along the Quest for the Historical Marx. — 
3 décembre : B. C. Coopmr, The Alleged Indefinability of Good. — L. Armour, The Duty 
to Seek Agreement. —17 décembre: J. H. Ranpatz, Jr., The Future of John Dewey’s 
Philosophy. —S. Hoox, John Dewey — Philosopher of Growth. 
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MARIANUM, publiée par les Servites de Marie, Rome : XXI® année, 1959, fase. III- 
IV: N. G. Garcts, S. Antonio Maria Clares, Modello dei Figli del Cuore Immacolato di 
Maria. — H. Barri, Les premiéres priéres mariales de lV Occident. — A. DA Potioma, De 
scientia B. Mariae Virginis in primo suae conceptionis instanti. Apud Joannem M. Zamoro. 
—D. J. Uncer, The Meaning of John 19 26-27 on Light of Papal Documents. —G. M. 
Corasanti, Il parallelismo Eva-Maria nel « De Laudibus B.M.V.» di Bitaede da San 
Lorenzo. — B. M. Przypyuski, Etudes mariales en Pologne. 


MODERN (THE) SCHOOLMAN, publiée par Saint Louis University, U.S.A. : Vol. 
XXXVII, n° 1, novembre 1959: M. Natanson, Phenomenology and Existentialism : 
Husserl and Sartre on Intentionality. —F. J. Caranta, A Bibliography of St. Albert the 
Great. — M. E. Witi1aMs, Gabriel Marcel’s Notion of Value. — C. A. Lory, The Meaning of 
« Potential Whole » in St. Thomas Aquinas. 


NEW (THE) SCHOLASTICISM, publiée par The American Catholic Philosophical 
Association, Washington : Vol. XX XIII, n° 3, juillet, 1959 : M. T. Cuarx, How Plotinian 
is Spinoza’s Doctrine of Freedom ? — R. J. Reaan, Venn Diagrams and Conventional Logic. — 
J. R. Barcuay, Themes of Brentano’s Psychological Thought and Philosophical Overtones. — 
H. Hocussra, St. Anselm’s Ontological Argument and Russell’s Theory of Descriptions. — 
J. I. Conway, The Reality of the Possibles (II). — Octobre: R. J. Nocar, The Darwin 
Centennial : A Philosopnical Intrusion. — J. R. E. Ramirez, The Ultimate Why of Evolution. 
—S"™ Aprran Marts, Nature’s Law : Competition or Cooperation ? 


NOUVELLE REVUE THEOLOGIQUE, publiée sous la direction du Collége S. J. Saint- 
Albert, Louvain : T. 81, n° 7, juillet-aodt 1959 : S. Pinckarrs, Recherche de la signi- 
Jication véritable du terme « spéculatif ». — P. Broutin, Louis Querbes (1793-1859). Recher- 
ches sur Vévolution de la pastorale au XIX¢ stécle. —F. Hermans, Le second printemps, 
prédit par Newman. — Septembre-octobre : E. Berau, Le Saint-Siége et le Sacerdoce. 
A Voccasion de la mort du saint Curé d’Ars. — A. Tutry, Témoignages du Curé d’ Ars. — L. 
JERPHAGON, Influence apostolique et liberté. — A. Govtn, Le transfert dans la relation pas- 
torale. — Novembre : E. Beaucamp, La Théophanie du Psawme 50 (49). — G. Drsatrve, 
Concile wcuménique et catholicité de V Eglise. —R. Carpentier, Lumiéres de la charité sur 
un probleme pastoral difficile. — E. Bont, Approches biologiques des notions d’individu et de 
personne. — Décembre: J. Campier, Paul, apétre du Christ et prédicateur de V évangile. — 
C. Mertens, Problémes de population et morale : faisons le point. — R. Mots, Histoire de la 
créche de Noél d’aprés un ouvrage récent. 


PENSAMIENTO, publiée par les Facultés de philosophie des Jésuites en Espagne : 
Vol. 15, 1959, juillet-septembre : J. MuNoz, é Prodremos sintetizar la vida ? — J. DE 
Ercitua, Saber no representado. —M. Auonso, La « Al-anniyya » y el « Al-wityud » de 
Avicenna en el problema de esencia y existencia. — J. R. GrroneLLA, Cardcter absoluto del 
conocimiento en Sudrez. — Octobre-décembre:: G. CamInERO, Hil nuevo humanismo y las 
nuevas humanidades. — E. Cotomsr, Tiempo e historia en San Agustin. 


PHILOSOPHICAL (THE) QUARTERLY, publiée par |’Université de St. Andrews, 
Ecosse : Vol. 9, n° 36, juillet 1959 : J. R. Suuper, The Contents of Kant’s Ethical Thought 
(I). — J. Maraouts, Proposals on the Logic of Aesthetic Judgments. — G. D. Dutute, Notes on 
the Logic of Natural Numbers. —R. M. Yost, JR., Professor Malcolm on Dreaming and 
Scepticism (II). —C. H. Wurretny, Metaphysics and Science. — A. Moors, Rationalism, 
Empiricism, and the A Priori. — Octobre : R. Taytor, Moving About in Time. — E. E. 
Dawson, Locke on Number and Infinity. —J. R. Stuper, The Context of Kant’s Ethical 
Thought. II. —F¥. H. Ginascou, The Question of Universals and the Problem of Faith and 
Reason. — A. Pap, Nominalism, Empiricism, and Universals. —R. Harri, | Directed 
Adjectives. — J. J. C. Smart, Ryle on Mechanism and Psychology. | 

| 
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PHILOSOPHY, publiée par The Royal Institute of Philosophy, Londres : Vol. XXXIV, 
n° 130, juillet 1959 : E. P. Papanoutsos, Freedom and Causality. —H. Norris-JoNnEs, 
Art and Imagination. — A. R. Lacey, Sidgwick’s Ethical Maxims. —H. Harrt, Simplicity 
as a Criterion of Induction. — Octobre: Tum Eart or Hauspury, Hpistemology and 
Communication Theory. — D.O. Tuomas, Richard Price and Edmund Burke. — ARTHADEVA, 
Naive realism and Illusions: « The Elliptical Penny ».—C. M. Myers, Phenomenal 
Organisation and Perceptual Mode. 


PHILOSOPHY AND PHENOMENOLOGICAL RESEARCH, publiée par I’Université 
de Buffalo : Vol. XX, n° 1, septembre 1959: R. W. Suxuars, Levels of Causality : The 
Emergence of Guidance and Reason in Nature. — C. J. Ducassn, Life, Telism, and Mecha- 
nism. — M. FRANKLIN, Aspects of the History of Theory of Alienated Consciousness. — A. 
Bernptson, Hegel, Reason, and Reality.—C. Morris, Philosophy, Psychiatry, Mental 
Illness and Health. — J. A. Invina, The Aesthetic Temper in Ethics. — D. Scuon, Conflict, 
Functional and Formal. —E. W. Hauu, The Adequacy of a Neurological Theory of Per- 
ception. — C. M. Tusayne, Berkeley’s Two Concepts of Mind. — E. M. Apams, The Inade- 
quacy of Phenomenalism. — Décembre : Symposium sur le 100° anniversaire de naissance 
de Edmund Husserl: A. Scuurtz, Type and Hidos in Husserl’s Late Philosophy. — J. 
Wixp, Contemporary Phenomenology and the Problem of Existence. —C. A. VAN PEURSEN, 
Edmund Husserl and Ludwig Wittgenstein. — H. P. Netsspr, The Phenomenological Approach 
in Social Sciences. —R. E. Butts, Husserl’s Critique of Hume’s Notion of Distinction of 
Reason. — J. Monanty, Individual Fact and Essence in E. Husserl’s Philosophy. — M. 
Natanson, Being-In Reality. — R. Scumirt, Husserl’s Transcendental-Phenomenological 
Reduction. —H. U. Asmmissen, Phenomenality and Transcendence. — P. J. CHAUDHURY, 
Vedanta as Transcendental Phemenology. — P. ScHANKL, Phenomenological Remarks on the 
Conception of Hypothesis. 


PHILOSOPHY OF SCIENCE, publiée par Philosophy of Science Association, U.S.A. : 
Vol. 26, n° 3, juillet 1959 : C. J. Ducassz, H. 8. Leonarp, Interrogatives, Imperatives, 
Truth, Falsity and Lies. — O. Birp, Peirce’s Theory of Methodology. — P. Caws, The Func- 
tions of Definition in Science. —I. F. Laucxs, Was Newton Right After All ? — G. ScuiE- 
sinaER, T’wo Approaches to Mathematical and Physical Systems. —R. W. Workman, Is 
Indeterminism Supported by Quantum Theory ? — G. Maturson, The Antinomy of Desig- 
nation. — Octobre : H. 8. Leonarp, Authorship and Purpose.—R. V. L. Harrier, 
A Mechanistic Theory of Extra-Atomic Physics. —V. Htnsuaw, Jr, Determinism Versus 
Continuity. —N. R. Hanson, Five Cautions for the Copenhagen Interpretation’s Critics. — 
J. R. Greae, On Deciding Whether Protistans are Cells. —R. W. Derrerine, Linguistic 
Superfluity in Science. 


REVIEW (THE) OF METAPHYSICS, publiée sous la direction de M. Paul Weiss, & 
Yale University, U.S.A. : Vol. XIII, n° 1, septembre 1959 : W. Earun, The Life of the 
Transcendental Ego. —C. O. Scuraa, Existence and History. —G. K. PLocuMann, A 
Theory of Systems: A Rough Sketch. —J. E. Smita, John Dewey: Philosopher of Expe- 
rience. — Décembre : D. Witutams, Mind as a Matter of Fact.—N. Rescuer, The 
Legitimacy of Doubt. —J. F. A. Taytor, The Foundations of Artistic Community. — J. 
Lacus, Consciousness and Weiss’s Mind. 


REVISTA PORTUGUESA DE FILOSOFIA, publiée par la Faculté de philosophie de 
Braga : T. XV, fasc. 3, juillet-septembre 1959 : P. Duraio, Rememorando 25 anos de 
actividades. — J. Fraaata, Metafisica husserliana e Metafisica tomista. —E. CoLomnr, 
Nicolau de Cusa e Raimundo Lulo. —D. Martins, A Dor eo Amor no « Livro de Magoas » 
de Florbela Espanca. — V. DE Souza Auvzs, Conhecimento metafisico do Espacgo e Tempo. — 
Octobre-décembre : D. Martins, A Concepcdo psicanalitica do Homem. — J. N. Roprt- 
cuns, A Filosofia de Leéo Hebreu.— A. Da Costa Lopxs, Realismo do senso comum e 
realismo da ciéncia na filosofia de Meyerson. —M. Martins, A Etica Social no « Vergel de 
Consolacéo ». 
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REVUE INTERNATIONALE DE PHILOSOPHIE, publiée 4 Bruxelles sous la direction 
de M. Jean Lameere: 13° année, 1959, fasc. 3 : In Memoriam : Raymond Bayer. — 
A. pE Tocqurvitte, Sur la démocratie en Amérique (fragments inédits présentés par J.-P. 
Mayer). — J.-P. Mayer, Tocqueville Today. —H. G. Nicouas, Tocqueville and the Disso- 
lution of the Union. — J.-F. Suter, Tocqueville et le probléme de la démocratie. — E. Wxtt, 
La Correspondance d’Alexis de Tocqueville et d’ Arthur de Gobineau. — Plan des ewvres com- 
pletes d’ Alexis de Tocqueville. — J. P. Mayur, Alexis de Tocqueville. A Commented Biblio- 
graphy. 


REVUE DE METAPHYSIQUE ET DE MORALE, publiée sous la direction de M. Jean 
Wahl, Librairie Armand Colin, Paris : 1959, n° 3, juillet-septembre : G. PouLet, Le 
Symbole du cercle infini dans la littérature et la philosophie. —L. Matvernn, L’Epée, V Or 
et V Esprit. —C. Lapricqun, L’Art et la Mort.— M. Surpara, Le Dialogue dans le Zen 
chinois. — J. ReBout, Husserl et le Vedanta. — J. BEDNARSKI, Deux aspects de la réduction, 
husserlienne : abstention et retour. — X. TituietTtre, Actualité de Schelling. — G. Stmonvdon, 
Les limites du progres humain. — Octobre-décembre : M. Boussouuas, Les Pythagori- 
ciens : Hssai sur la structure du mélange dans la pensée présocratique. —G. TonEuu, La 
question des bornes de l’entendement humain au XVIITIé siecle et la genése du criticisme kan- 
tien particulitrement par rapport au probléme de Vinfini. —D. Jutra, Problématique et 
Systématique kantiennes. — A. Kremer-Marierri, Nietzsche et quelques-uns de ses inter- 
pretes actuels. —P. Havort, Réflexions sur les limites du langage 4 propos du « Tractatus 
logico-philosophicus » de Wittgenstein. 


REVUE PHILOSOPHIQUE DE LOUVAIN, publiée par la Société philosophique aux 
Editions de l’Institut Supérieur de philosophie : T. 57, 1959, aoat : J. Troumiarp, La 
Monadologie de Proclus. —T. Murpuy, The Divine Freedom according to St. Thomas. —A. 
Hayen, Hegel et Blondel. A propos d’un livre récent. —R. Borum, Husserl et  Idéalisme 
classique. — ¥. VAN STEENBERGHEN, Sciences positives et existence de Dieu. —G. VAN 
Rist, Philosophie de la religion et théologie. A propos d’un nouvel owvrage de M. Henry 
Duméry. — Novembre : A. Mansion, « Universalis dubitatio de veritate ». S. Thomas, in 
Metaph., Lib. IIT, lect. 1.—G. Fournz et J. Jacos, Une dialectique de la conversion : 
L’ Action de Maurice Blondel. — R. Soxotowsk1, La philosophie linguistique et la métaphy- 
sique. — J. Lapribre, La philosophie des mathématiques et le probleme du formalisme. —N. 
Rescuer, The Distinction between Predicate Intension and Hxtension. 


REVUE DES SCIENCES PHILOSOPHIQUES ET THEOLOGIQUES, publiée par les 
Dominicains du Saulchoir : T. XLIII, n° 3, juillet 1959 ;: M. Herpraamr, Le retour au 
fondement de la métaphysique. — J.-P. CHaruiEer, La notion de signe dans le IV Evangile. — 
Y. M. J. Conaar, « Arriana haeresis » comme désignation du néomanichéisme au XITé siécle. 
—C. V. Héris, A propos d’un article sur la psychologie du Christ. — Octobre : V. DE 
CovurESNONGLE, La notion de vertu générale chez saint Thomas d’ Aquin. — J.-A. RoBILLIARD, 
Hugues de Saint-Victor a-t-il écrit le « De contemplatione et ejus spectebus » ? — R. Prucu- 
MAURD, La messe est-elle pour Luther une action de grace ? — N. Dunas, Les problémes et le 
statut de l’apologétique. 


REVUE THOMISTE, publiée par I’Ecole de théologie des Dominicains de Toulouse : T. 
LIX, n° 2, avril-juin 1959 : C. Journet, Dieu et le mal, aspect méta physique du probleme. 
— J. GaILuarp, Les sacrements de la fot. — G. Bavaun, Essaz sur la nature des faits dogma- 
tiques. — I. ANDRE-VINCENT, Pour une théologie de image. —S. Dn Laueter DE BEAURE- 
cUEIL, Autour d’un texte d’Ansdari: la problématique musulmane de Vespérance. —Juillet- 
septembre : F.-M. Braun, L’Evangile de saint Jean et les grandes traditions d’ Israél. — 
M.-M. Puiuieon, Les dons du Saint-Hsprit chez saint Thomas d’Aquin. —C. Courrhs, 
Art et civilisation technique. — H.-M. Dimren, La pensée christologique d’ Arnobe le Jeune. — 
G. P. Kuusertanz, Vertus morales « naturelles » et « surnaturelles ». 
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REVUE DE L’UNIVERSITE D’OTTAWA (section spéciale) : Vol. 29, n° 3, juillet- 
septembre 1959 : R. Guinpon, La théologie de saint Thomas d’ Aquin dans le rayonnement 
du « Prologue » de saint Jean (suite). — B. Garcrau, L’amour de la sagesse dans la culture. — 
F. M. Drouin, Conjugal Love. A Way of Sanctity. — Octobre-décembre : J. CroTEAUu, 
L’étre dans le lit de Procuste. — EK. Rucu, Les relations entre la foi et le raison dans la pensée 
de Maurice Blondel. 


RIVISTA DI FILOSOFIA NEO-SCOLASTICA, publiée par la Faculté de philosophie de 
l'Université catholique de Milan : LI® année, fasc. IV, juillet-aoat 1959 : La Repazio- 
NE, Agostino Gemelli.— A. Bonetti, La concezione dialettica della realta in Hraclito. — 
G. Reatn, L’Lutifrone, il concetto di santo e la prima teoria platonica delle idee. — Sep- 
tembre-décembre : G. Dr N apout, Essere e dramma. — D. F artas, Linee d’indagine per 
la filosofia della natura. — E. Bertoua, Di alcuni trattati psicologici attribuiti ad Ugo da S. 
Vittore. — L. Veraa, Di un ritorno a Malebranche. — M. D’Auconzo, L’esistenzialismo di 
Henri Lefebvre. 


SAPIENTIA, publiée par la Faculté de philosophie de l’Université catholique de Buenos 
Aires : XIV® année, 1959, n° 53: O. N. Dersst, El significado y el alcance del « esse » en 
Santo Tomas. — J. A. Casausén, Examen de la doctrina husserliana sobre el conocimiento 
como constitucién de su objeto. — A. Moreno, Implicacién material en Juan de Santo Tomas. 
—N?° 54: O. N. Derist, Las condiciones del humanismo. — A. CaturEuut, Filosofia del 
resentimiento. — M. G. Casas, Vida y quehacer de la filosofia. — J. M. Osma QUINTANA, 
Approximaciones a la teoria politica moderna. 


SAPIENZA, publiée par les Dominicains d’Italie, Rome: XII®° année, 1959, n° 3-4: 
I. Campornatn, La conoscenza affettiva nel pensiero di S. Tommaso, — F. Passert PiGNoni, 
Considerazioni sull’agnoscia. — E. Riverso, La filosofia della scienza e i limiti dello scien- 
tismo. — B. D’Amorn, « Il mondo » tema del XIV Convegno di Gallarate. —N° 5: M. 
Donanvonl, Hsigenza del divino nella poesia. — A. ABATE, La potesta ministeriale della Chiesa 
nel vincolo conjugale. —I. Narciso, L’antimetafisicismo di B. Russell. — M. Vorrzio, 
L’apporto del Cristianesimo alla dommatica e alla morale dell’ Islam. 


SCIENCES ECCLESIASTIQUES, publiée par les Facultés de théologie et. de philosophie 
de la Compagnie de Jésus, Montréal : Vol. XI, 1959, fasc. 3, octobre : R. LaTourELLyE, 
L’idée de Révélation chez les Peres de V Eglise. — L. Vernncke, La théologie du dimanche selon 
saint Antonin de Florence. —T. A. Wassmer, Responsability and Pleasure in Kantian 
Moral Philosophy. — J. Lanauots, Introduction a V'univers philosohique de Jean-Paul Sar- 
tre. — J.-P. AupnT, Autour de la théologie de Luc I-IT. — L. Sasourin, Note sur 2 Cor. 6 
21: le Christ fait « péché ». 


SCUOLA (LA) CATTOLICA, publiée par la Faculté de théologie du Séminaire de Milan : 
LXXXVII® année, 1959, juillet-aoat : G. Sauparini et G. Buirrt, Le tre Persone divine 
nel Nuovo Testamento. — P. Dacaquino, La formula paolina « In Christo Gest ». — Sep- 
tembre-octobre : L. Vatentini, Umanita e spiritualita di Pio IX.—G. CoLomso, 
Escatologismo eincarnaztonismo : le due posiztont. — Novembre-décembre : G. CoLomsBo, 
Escatologismo e incarnazionismo (II). — G. B. Guzzerri1, Tempo libero e vita religiosa. 


SOPHIA, publiée 4 Padoue sous la direction de M. C. Ottaviano: XXVII® année, n° 
3-4, juillet-décembre 1959: G. Contierri, La dimostrazione dell’esistenza del mondo 
reale. — M. Ianntzzorto, Intorno alla teoria della limitazione della ricchezza,. — P. Mazza- 
RELLA, Contraddizioni neoscolastiche. — M. Rocca, Le ultime novitd nel settore scientifico 
dall’astrofisica alla biologia. — G. MartTano, Opposizione e continuo nella dialettica antica. — 
E. Bertoua, Studie e problemi di filosofia avicenniana. —8. Nicoxost, Influsst culturali e 
fonti della filosofia malebranchiana. 
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STUDIA MONTIS REGII, publication semestrielle de la Faculté de théologie de I’ Uni- 
versité de Montréal : Vol. II, 1959, fasc. 2: B. Martin, L’obéissance a lV’autorité civile. — 
R. DucHarMe, La fonction sociale des sacrements. — A. FERLAND, Le mérite corédempteur 
d’hypercongruité de la Trés Sainte Vierge. —C. Locas, Béatitude terrestre et morale fonda- 
mentale. — J, PrekoszEwski, Church and the Problem of Refugees. 


\ 
THEOLOGICAL STUDIES, publiée par les Facultés de théologie des Jésuites aux Etats- 
Unis : Vol. 20, n° 3, septembre 1959: F. E. Crown, Complacency and Concern in the 
Thought of St. Thomas. — C. E. SuHenpy, The « Truth Drug » tn Criminal Investigation. — 
Décembre : J. A. Frrzmymr, The Oxyrhynchus Logot of Jesus and the Coptic Gospel accord- 
ing to Thomas. — D. M. Sranuey, The Conception of Our Gospels as Salvation-History. 


THEORIA, publiée par M. Konrad Marc-Wogau de I’université d’Upsala, Suéde : Vol. 
XXV, 1959, fasc. 3: J. JORGENSEN, Towards a theory of inference. —O. Kinprre, Abus 
alcoolique et délinqguance. —J. A. Putuipps, An interpretation of logical formulas. — L. 
Svenontus, A Theorem on permutations in models. 


THOMIST (THE), publiée par les Dominicains des Etats-Unis ; Vol. XXII, n° 3, juillet 
1959 : R. M. McInerny, Some Notes on Being and Predication. — P. H. Conway, Induc- 
tion in Aristotle and St. Thomas. —W. D. Kanu, The Subject of Predicamental Action 
According to John of St. Thomas. — J. F. O’Brien, Structural and Operational Approaches 
to the Physical World. — Octobre : J. OESTERLE, Art and Contemplation. — P. Conway et 
J. J. Srxora, The Art and Science of Formal Logic in Thomistic Philosophy. — M. E. Ra- 
vicz, St. Augustine : Time and Eternity. 


SOMMAIRE DES VOLUMES I- XV 


Volume I, 1945 
N°1 


L. Aupgt, Notre participation au sacerdoce du Christ: étude sur le 
caractére sacramentel, pp. 9-46. — A.-M. Parent, La connaissance du bien 
et du mal, pp. 47-51. — H. Prcuetts, Considérations sur quelques principes 
de la doctrine du spéculatif et du pratique, pp. 52-70. —S. Cantin, Henri 
Bergson et le probléme de la liberté, pp. 71-102. — N. Marcorts, The Know- 
ability of Matter « secundum se», pp. 103-118. — M.-D. Cuenu, Ratio 
superior et inferior: un cas de philosophie chrétienne, pp. 119-123. — A. 
ViaTTEH, La philosophie du nazisme, pp. 124-128. — J. Lator, Notes on the 
Limit of a Variable, pp. 129-149. — H. Lecautt, La critique marziste de la 
religion, pp. 150-167. — E. Basin, L’objet de l’intuition sensible selon Kant 
et l'objet de la physique mathématique, pp. 168-176. — C. Dr Konincx, La 
dialectique des limites comme critique de la raison, pp. 177-185. — C. DE 
Konincx, Chance and Fortune, pp. 186-191. — C. Dr Konincx, Notes 
sur le marxisme, pp. 192-199. 


N° 2 


C. De Konincx, In Defence of Saint Thomas: A Reply to Father 
Eachmann’s Attack on the Primacy of the Common Good, pp. 9-109. — L. 
Auvet, Notre participation au sacerdoce du Christ: étude sur le caractére 
sacramentel, II, pp. 110-130. — F. W. Kmarny, On Cassirer’s Conception 
of Art and History, pp. 131-153. — H. Lecauur, La critique marxiste de 
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